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INTRODUCTION. 



An enquiry into the antiquity of that summarjr 
method of conviction, which forms the subject of the 
following Treatise, or into the causes -which occa- 
sioned its substitution for that mode of popular trial, 
which distinguishes our jurisprudence, is rather 
prompted by curiosity, than by any relation to the 
law upon the present subject as it now subsists; 
since that is founded entirely upon the positive au- 
thority of Acts of Parliament, from which source 
alone the whole system derives its being. A few cur- 
sory remarks, however, upon the da.te and qrigin of 
a judicature, so remarkably contrast^4 with the 
spirit of our primitive institutions, may not, it is 
hoped, be altogether unacceptable or misplaced. 

The office of a Justice of Peace has been so much 
enlarged by the duties annexed to it, in the execution 
of penal statutes, that there remains scarcely a re- 
semblance between the present office and that of the 
ancient Conservators of the peace, out of which it 
has been gradually formed. The first great alteration 
that deserves to be remarked, is in the manner of ap- 
pointment. Till the commencement of the reign of 
Edward the Third, those officers, like the sheriffs 
down to the preceding reign, and like the Coroners to 
this day, were chosen by the freeholders at large; 

agreeably 
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agreeably to that principle of popular election in the 
choice of Magistrates, which pervaded the Anglo- 
Saxon institutions, and seems from the earliest times 
to have characterised the policy of aU those northern 
nations from whom they emanated*. The act of 
1 £dw. Ill, at the- same time that it removed the 
choice from the people, by ordaining, that thence- 
forth, in every county, certain persons should be 
Hssigne^y i. e; by commission, to keep iJie peace, tn- 
suredf afea* a fntftt regular appoi'Htnnfeflt of offi^^rsi for 
tfcat purpose throughout the kingdom. The persons 
«o assigned mnder the afuthority of that law, dc(j\iiri?d, 
abotrf thirty-five years^^ after\Vard«, the lega'l title of 
JtKstfees' of the* Peace, J>y which appellation they were 
fkst styfed m a statute of the thirty-sixth year df Ed- 
wartftheTfcircJ. 

Their power and duty, howtver, at first, was simply 
that of guarding and taking security for the pf eser- 
Talfon of the peace; nor was* it tiff a considerable 
time had elapsetf from their first appointmettt^ by 
Edward the Third", that they were kivedted with any 
judiciiar authority in relation to other statutory offefK^ed, 
ndr until a much later period still, that a discffctSdiiary 
power of Conviction was vested in individtud Jtfstie^i^j 
without the intervention of a Jury; ctf aiiy' popular 
fonti of trial; 

• For some tfme foHowing' the* first of thes* peilodsr, 
when any new^ statute wa» paissed fbf the regtilktion 
of trade or police, which required* parlScuJar pfovi^te 

*^ Etigtmtur in cohciliis et principes qui jura per pagos vicosqu« 

'ndflbut; Tacit: dfe Blor. Ger. 

tb 
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to be made for its administration, the methocl was, by- 
the statute itself, either to assign the execution of it 
to the sheriffs of counties, and mayors, or other head- 
officers in boroughs, which was most usual in matters 
merely affecting the police, or in other cases to de- 
clare that Conmiissioners, sometimes also styled Jus* 
tices, should be appointed for carrying the act into 
execution ; this was more frequently the case in those 
penal statutes which affected peculiar trades, fisheries^ 
and the like, and such Commissioners were either no-- 
niinated by the act itself, or. appointed by commis- 
sion from the Crown, under the authority of the act. 
By degrees, however, the execution of such penal 
laws was by their respective provisions more fre- 
quently vested in the Justices of Peace by tlut deno- 
mination, who being in general the persons best qua- 
lified by discretion and knowledge in each district, 
might, without the trouble of a fresh selection, be 
most eligibly fTxed upon for the performance of that 
duty : and the former method, at the same time, was 
gradually disused, so that towards the middle of the 
reign of Henry the Fourth, the practice of appointing 
Commissioners for particular acts had almost entirely 
given way to that of charging the Justices of Peace 
with the execution of them ♦. 

Still, however, their power in regard to the man- 
ner of executing that duty, was restrained to the 

• Some instances, however, of what had formerly been general 
exist in later times ; such for example, is the statute 1 Will. Sk Mar, 
c. 32, relating to the export of wool, which specifies the Commis- 
sioners for carrying it into execution. And the Statute of Sewers, 
23 Heu. VI 11. c. 5, is still administered by special Commissioners, 
appointed according to the provisions of that act. 

b only 
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only mode of judicial enquiry knovsrn to the com- 
mon law, and to M^hich alone a general authority 
to hear and determine offences could refer. Nei-* 
ther the acts above alluded to, which were to f)c 
executed by special Justices, nor, at firs^ those which 
were referred to the Justices of Peace, by their 
name of office, contained any other direction as to 
the manner of their proceeding, than what was con- 
veyed by the expressions authorizing them to hear 
and deiet^minCy or to examine and punish offences 
against the respective acts ; which according to the 
getieral principles of law, implies only a power to 
proceed by the common law method of inquisition 
and ver<lict *, 

The Justices, therefore, were under the necessity of 
holding Sessions, and assembling Jurors for the trial 
of these smaller offences. The trouble and expencc 
of these meetings to the Justices themselves, when 
there were but few in each county, a6 in the thirty- 
fourth year of Edward III. not more than ei2:ht 
in the county of Kentt, was the occasion that they 
were not called sufficiently often for the number of 
offences whicli required to be disposed of; and there- 
foi^, it was, that the statute 36 Edw. Ill; st 1. c. 12, 
commanded that they should be held at . least four 
times in the year: for it is observable that neither 
this, nor the subsequent statutes, by which it is en- 
forced, 12 Ric. II. c. 10, and 2 Hen. V. c. 4, restrain 
the times of holding the Sessions to that number, 
and the latter expressly adds, *^ and oftener if need 
be." However, as the Justices were not enjoined ab- 
olutely to hold them, except at those times, and as 

• Sec 4 Co. 74, 6, and the auihorities there referred to. 
i Lamb. 33. 

the 
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thejict 12 Ric. IL c. 10, whicli assigned them wages- 
for defraying their cxpence§ at the Sessions, only made 
provision for the four principal or Quarter Sessions, 
the effect was to limit the actual times of holding the 
Sessions to those periods. As the offences, however, 
subjected by various statutes to the cognizance of 
Justices became more numerous, and particularly 
(kiriiig the reign of Henry the Seventh, when their 
number was vastly increased, their assembling once 
ia each quarter of a year was found insufficient <o 
afford the dispatch which the nature of those offences 
reqtiired : to provide a remedy for which, without in- 
troducing any new and extraordinary jurisdiction, or 
departing from the ancient mode of conviction by 
verdict, the statute 33 Hen. VIII. c. 10 enacted, that 
at the Easter Sessions, in every year, the Justices 
should diligently peruse and study the statutes therein . 
enumerated, (comprehending in fact all those in the 
execution of which they had authority,) and should 
then divide themselves according to hundreds, wapen- 
takes, &c. assigning at least two to each division, who 
iu their respective divisions should (six weeks before 
each of the general Quarter Sessions,) hold a special 
Sessions, expressly for executing those statutes, at 
which they should inquire of the ofltences specified, 
cither upon presentment, i. e. by indictment, pre- 
viously found by, the Grand Jury, or upon informa- 
tion by a private person: but whether upon indictment 
or information, as the statute expressly takes notice, 
the party, previous to any punishment, was always 
supposed to be convicted by confession, or verdict of 
twelve men; and the same statute contains regula- 

b 2 tious 
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ttons for impainieUing the Jury upon those occasions*. 
Tiie opposite inconvenience, however, resulting from 
this act, of calling tlie country together every six 
weeks for the special and general Sessions, was very 
soon felt to be greater than the advantage proposed 
from it in the disposal of offences; and, therefore, 
four yeai-s afterwards it was repealed by another act, 
37 Hen. VIIL c. 7, for the reason expressly assigned, 
viz. f* that the Kiiig's most loving subjects are much 
travailed, and otherwise encumbered in coming and 
keeping. of the said six weeks Sessions, to their c*osts, 
charges, and unquietness;" and by this latter act, the 
articles enumerated in the fomicr are refen-ed to the 
general Quarter Sessions as before. 

In order therefore to avoid the inconvenience of 
postponing the trial of small offences to the Quarter 
Sessions, and in very many cases of committing the 
party for the intermediate'time; or on th^ other band 
of making too frequent calls, upon the country, in 
as^sembling a Jury at shorter intervals, there seems to 
liave been no alternative, as those offences became 
more and more numerous, than that of entrusting to 
the Justices, out of Sessions, a power to hear and de- 
termine the Kiatters tiiemseives. 

When this exj>edient was for the first time adopted 
by the Legislature, it is not easy, on account of the 
ambiguous wording of some of the older statutes, to 
detciniinc with precision. In very early times such a 
])ower had been conferred upon them iti two cases, 
which seemed in their nature to require a speedy in- 
terference ; but even in these it Was confined to tiaeir 

• Sec the Preamble to 37 Men. VIXl. c. 7> >n which the above men- 
tioacd t>i«ituie is iuUy recited. 

own 
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own view; these are tlie cases of Forifibte Entries, 
12 Ric. 11. c. 2^ and of Riots, IS Hen. iV. c. 7, for, to 
the latter of which, it may be remlirfced, that this e5i- 
traordinary jurisdiction is carefully limited by the ur- 
gency of the occasion, by which alone thefefore it 
was probably thought to be justified ; for it i% the^% 
directed, that if the rioters had departed before. thb 
arrival of the Justices, so that the view could not be 
had, they are then to inquire of the matter not by 
themselves, but by means of a Jury which ^th^y ate 
specially directed in that case to summon. Oiife 
other instance also occurs of a power to convict with- 
out Jury, but that was on confession of the party 9 yii. 
by the act of 2 Hen. V. stat. K c. 4, relating to la- 
bourers, which autliorized them to examine labourers, 
&c. on their oath, and on their confession to puTiish 
them as if they were convict hy inqutst. 

These two cases of view and cohfessmh seein to be 
the only clear instances in which Justices of Peace 
Avere empowered in those early tiihes to mflict punish- 
ment upon tlieir own itiqniry and jtf^ment. Tli^re 
are, indeed, two other statutes, m which such an au- 
thority may perhaps be doubtfully inferred. The first 
is that of 1 7 Edw. IV. t. 4, against frauds in tlie makiitg 
of tiles, which empowers the Justices of^ Peace, " and 
every of thtm, iy their discretions as well by exami-^ 
nation as otherwise, to inquire, heir, and determine 
the offences agahist flwit act ;" from which large words 
Mr. Lambard classes this as one of the matters of 
which a shigle Justice might tak<J cogi^i^anceoiit of 
Sessions, thoiighnot wiffiout statiftg a d'oujbt/ whether 
the act Wonlrf bear thtatt construction. The Other b, 
the statute 1 1 Hen.VH, e* l^.^gainst frauds by sheriffs, 

under-sheriffs, 
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uxider-sherifFs, $cc. in entering plaints in the county 
iCourtSj which empowers any Justice of the Peace, on 
complaint of the party grieved, to examine the per- 
son complained^of, '* and if on such examination he 
, shall be found in default, he shall be convict and at- 
: taint of the offence, without further examination or 
inquhy,-' and forfeit 40^. which the Justice is directed 
, to .certify, together with the examinations, iiito the 
vExehequer. This also is enumerated by Lambard 
^amongst the things that Justices may execute summa- 
rily out of Sessions. But what the mode of proceed- 
ing contemplated in framing these acts, or whether 
these words are sufficient to convey an authority then 
• p^prfectly novel, and which we might therefore expect 
, to find explicitly described, must remain a matter of 
doubt. The author already referred to seems to have 
been at a loss to define the method of proceeding in- 
tended by the expressions in those acts, and to have 
: hesitated in pronouncing diat a sole power of deter- 
mining w^s vested in Justices without a Jury ; for, he 
observes, '^ how far this discretion, and the word 
Qtherwhe, may be extended, in this and such like 
.cases, it cannot be foretold, for it is referred to the 
Justices, and they must take counsel ea^ re and e.r 
. tempore for it*." , 

This, leads to another observation necessary to be 
kept in mind, in order to guard against a miscon*- 
struction of . some of the oldep statutes, particularly 
: those in the reign of Jlenry the Seventh, which are 
. worded in a, manner tjia-t may at first sight appear to 
imply a power of symmary conviction, in contra-- 
dbtinction to the trial by the countrji bu,t whicH 

have 
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have in reality a totally different view. The Sta* 
tutes* alhided ta are those which make use. of ex*-. 
pressions of the following import ; viz. that the Jus<r 
tices of the Peace may hear and determine the of- 
fences specified, " sLs well by Inquisition as by Infor** 
mationand Proofs/' (as in the Game Act, 1 1 Hen. VII. 
c. 17.) i oi^> ** that the Justices, upon examination of 
two lawiul witnesses, may award process in the same 
manner as upon presentment or inquisition of twelve 
men,'' (as in the statutes 5 Eliz. c« IS, 4 & 5 Phil. & 
Mary,c. 2, 5 Edw. VI. c. 14.). But it is to be observed^ 
that when a power was given to Justices of Peace /a 
ktar and determinef &c. this conferred an authority 
only to proceed in the common law way by indict- 
ment found by the Grand Jury; or^ as this statutes 
express it, upon inquisition and presentment of twelve 
men. Upon mis proceediug the Justices had autho- 
rity of course to award processj but they had no 
power to do so, or to iaquire, upon the presentment 
or information of a private relator*; and therefore 
the informer had no means of recovering at the Ses 
sions a shane of tJie penalty ^ unless such a mode of 
recovery wjas expressly authorized * by statute^ which, 
according to Mr. Lambard, was the sole object of 
the proyisions above alluded to. This purpose^ though 
someticnes expressed with a conciseness that may give 
rise to some ambiguity, is in certain acts explained 
in a manner that serves to illustrate. the meaning of 
those which are less explicit : of such it is suihcient 
to refer to those of 25 Hen- VIIL c. 13. 6.5, and 3 Jac, 
je; 13. 

* Lamb« 50i, 

The 
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The forfeitures imposed by penal statutesp if not 
otherwiie specially disposed of, belonged t& the 
Crown; but experience proved, that the admission of 
the iiiformer to a share was equally necessary to the 
purposes of police and of revenue. All the acts how^ 
ever prior to tlie reign of Henry the Seventh, which 
entitle the informer to a moiety of the penalty, direct 
the mode of recovery to be by action of debt, bill, or 
plaint. Nor before that time does there appsear to be 
uny instance of a power to proceed by information at 
the Sessions for penalties. In that reign it was that 
it became usual to insert in penal statutes the provi- 
sions authoriaing the recovery of the penalties before 
the Justices in Sessions by Information, and empowers 
ing them to award process upon the infonaaation of 
tny person, as they might upon indictment or pre- 
sentment by the viiqufest. The policy of affording 
this encouragement to prosecutions which brought a 
€hare of the penultiefe to the Crown, is cliaracteris- 
tic of the ruling disposition of the Sovereign; and 
in that light it inay be worth remaining, that the last 
Session of iiis reign affords a striking prooi of the in- 
fluence of that spirit upon the character of the- laws^ 
by the .iiiiquitdus prtncif;)le of making the Justices 
Sharers in the penalties of their own inflicting. The 
Stat. 19 Hen.VIL which imposes most unusually heavy 
penalties upon the use of various modes of taking 
deer, authorises two Justice^ in Sessions arbitraiiiy 
to examine and commit persons w horn they judge 
guiky, until payti^ent of the fines to the King, and 
declares them entitled to one-tenth of all such fittest 
** for their labour in that behalf." This disgraceful 
pattern, as it had no precedent, has happily had no 

copy 
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copy in our law. The power however of inquiry on 
information by Justices in Sessions^ which took its 
rise about the period we are speaking of, continued 
to prevail in penal statutes of the succeeding reigns, 
till the mode of recovery by summau-y examination 
befhre a single Justice or Justices out of Sessions, was 
more commonly substituted in its stead. 

To retui'n to our first enquiry concerning the period 
when that method came into use ; it has been already 
remarked, as a settled maxim, that a naked authority 
to /tear and' detertnittCf implied a proceeding conw 
formable to the common law mode of determination 
only, L t. by a Juty, and one instance only, that of 
17 Edw. IV. c- 4, is noticed earlier than the reign of 
Henry the Seventh, which carries the appearance of 
a more arbitrary and discretionary jurisdiction. But 
in the eleventh year of that King's reign the Le^la^ 
tare was induced to break down all respect for the 
ancient common law mode of trial, by an Act, that 
in spite of tjie fair preamble, betrays its true source 
in the rapacious policy of the Monarch; viz. 11 
Hen« VII. ct. 3, whicfa^ pretending that many wholesome 
statutes were .not executed by reason, of the env- 
bracery and corruption of the inquests, ordained^ 
that it should be lawful for the Justices of Assim^ 
and die Justices of Peace in every county, upon in* 
formation (for the Kiiiig) at their discretion to hear 
and determinie all ofiences short of felony against 
any statute then in being *. This discretionary an* 
thoiity fettered by no rules, and intentionally ab^ 

• 11 Hen. VII. c 3. See the statutes prin,te4 by Powell, 1551, 
tol. I, and 4 Inst. 40, 41. 

ft 
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Bolrcd from the observance of law and usage *f 
enabled tbe Justices to execute all penal statutes 
without any presentment or trial by Jury. The real 
intention of the statute, which was that of replenish- 
ing the Exchequer by the terror of arbitrary and 
vexatious prosecutions, under colour of penalties upon 
all the most obsolete penal statutes, however obscure or 
inconsistent with the times^ was rigorously seconded 
by Empson and Dudley, whose activity was stimu«- 
lated by a grant .of the extraordinary office of Clerks 
of the Forfeitures : by their means the mischiefs of a 
power so liable in any hands to abuse, became an instru- 
ment of intolerable oppression the more galling from its 
pretensions to lega\ authority. Among the first acts 
therefore of the Parliament which commenced with 
the succeeding reign, were the abolitioir of that 
dangerous power by the repeal f of the Statutej^ 
and the attainder of the two obnoxious instruments 
of its abuse, whose atonement, according to the 
maxims of popular justice, was measured by the ini* 
quity rather than the illegality of their acts. 

After this short and unfavourable experiment, 
which ^ir £. Coke adduoqs ^ an example of the 
danger of altering the common law, and which has 
never been imitated by a like general law of the 
Mme nature, the Legislature, fer some time, seems 
to have been, not without reason, sparing in the 
sanction ef a summary jurisdiction even in particular 
offences. And* we have already had occasion to re- 
nark the means unsuccessfully tried in the thirty-* 

■ 

• *»t. 40. t 1 lien. VIII. C. 5. 
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third year of Henry the Eighth, to provide ifor the 
accumulated execution of tlie penal statutes, without 
deviating from the common law rules of judicar 
ture. 

The earliest statute upon which a summary con- 
viction by a Justice is on record, or of which a pre- 
cedent is found in the books, is that of S3 Hen. VIH. 
c. ^ against the practice of carrying daggs or short- 
guns. Mr. Lambard has given a precedent of a con- 
viction upon this statute * ; and there appears to 
have been, one removed into the Court of King's 
Bench by Certiorari, as early as the forty-third year 
of Elizabeth, 1600 : and this very case affords a proof 
of the objection, which, in the state of manners aX . 
that day, might well exist against relaxing thje 
jealousy of the common law, by entrusting any thing 
like arbitrary authority in private hands. It appears 
that a' sheriff's officer, going to execute a writ against 
a Justice of Peace for a debt, and taking with him 
a hand-gun, from the apprehension of a rescue, the 
Justice, instead of obeying the writ, apprehended, 
convicted, and imprisoned the officer till he paid a 
fine of c£lO, under colour of the Act of Parlia- 
ment 

Dr. Bum^ indeed, assuming the statute 43 £liz. 
c. 7, (against hedge breaking and some other petty 
misdemeanors,) to be the first statute, which, in autho- 
rizing the special jurisdiction of a single Justice, 
requires the examination to be on oath, conjectures 
from that circumstance, that in all former Acts the 
Justices of Peace upon whom an authority was con* 

• C. 7. p. 29B. 
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jerredy to enquire into and punish offences agamst 
those Acts, were considered as acting' in their Scs- 
Vions by a Jury, in like manner anrl form of pro- 
ceeding as in .other of the King's Courts *. 
" The peculiar manner indeed in which this statute 
is worded, in regard to the administration of the oath 
by a single Justice, distinguishes it from any formet 
one, and proves, that an unusual authority at least 
was in the contemplation of the framers of it. But 
that this authority was altogether novel is contra- 
dicted both by the instance above remarked in 33 
Hen. VIII. c. 3, and by a former statnte at the com- 
mencement of the same reign, rh. 5 EHz. c. 4, for 
legulatirig the conduct of servants, which confers d. 
large portion of discretionary authority upon Justices 
of the Peace, and such as can scarcely be explained 
Otherwise than as an autliority to convict upon their 
own judgment out of Sessions, and without the ver- 
dict of a Jury ; particularly the tw*enty-first section, 
which declares, that any offender, of the description 
'there mentioned, being convicted before any two 
Justices by confession, or by the testimony, witness, 
and eath of two ho^st men, sliall swflfe# imprison- 
xnent for one year ; and what proves the proceeding 
intended to be of a summary kind ttni but of Ses- 
sions is, what fbHows, viz. that if the offence re- 
quires further punishment, the offender s/hall receive 
inch as the Justices in their open Sessions shall think 
fit. 

The few instances however in which 2t summaty 
power of fine or imprisonment wa(s - eommlfted to in- 
dividual Justices, amounting,' up to the end of the 

, « 

* Burn's Justice, tit. Oaths. 
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reign of Elizabeth to bo more than four or fivc^ 
attest tlie unwillingness of the Legislature to quit 
the safe and approved forms of criminal judicature, 
lu the following reign, the multiplied statutes against 
a variety of petty disorders, such as those relating 
to alehouses, profane ^wearing^ drunkenness, gMoc, 
wages, embezzlements, and such like, occasioned a 
more frequent recourse to the summary interferenq^ 
of Justices of Peace, which was gradually extended 
to matters of greater importance, as the nation becamp 
more familiarized to its use ; and after the restont* 

f 

tion, by tlie first Excise Acts, and by several statutes 
affecting the regulations of trade, and lastly, by the 
Game Act, 22 and £3 Car. II, the practice was insen- 
sibly moulded into the jurisprudence of the country^ 
of which it still continues to form an important 
branch. 

We shall conclude these remarks with briefly notic* 
ing the changes which have been made in the system 
since its institution. The most material of which ii 
the right of Appeal. 

By the first statutes which gave a power to Justices 
of the Peace out of Sessions^ to hear and determine 
the respective offences thereby created, that determina- 
tion was final as to tlie facts ; for a liberty of appeal, 
unless expressly annexed to the authority, wa* not 
like that of suing out a Certiofarif implied as a com** 
mon law right. 

The privilege of appealing to the Sessions against 
the Conviction of single Justices, by which that au- 
thority is now so generally and properly qualified, was 
not known till the reign of Charles the Second, though 
the model of an Appeal in other matters might be 

found 
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found in the acts relating to the poor, as. far back as 
that of Elizabeth. — The earliest instance of an Appeal 
to the Sessions against a penal Conviction, is found in 
the hereditary Excise Act, as it is called, 12 Car. II. 
c. 23, which authorizes an Appeal, not indeed against 
the decision of Justices of Peace, if they choose 
t6 act, but against that of certain sub-commissioners, 
on whom, in case of the neglect* or refusal of the 
Justices, the power of inflicting the penalties of the 
statute is devolved, but subject to the review and final 
determination of the Justices in Sessions. The first 
instance of an Appeal from the sentence of Justices of 
Peace, is in the statute 22 Car. II. c. 1. called the 
Conventicle Act, and it deserves to be remarked, that 
the idea of controuling the jurisdiction of individual 
Justices, seems originally to have been by allowing an 
Appeal to the verdict of a Juiy : for that act, after 
authorizing a summary examination and recovery of 
penalties before any two Justices^ gives to the party 
coiivicted the privilege of. an Appeal in writing, to the 
judgment of the Justices of the Peace in their next 
Quarter Sessions, upon which " he may plead and 
make his defence, and have his trial b}'^ a Jury there- 
upon." * That precedent however has not been 
copied, and the notion of an Appeal to a Jury seems to 
have been speedily laid aside ; for an Act of the fol- 
lowing Sessions, the 22 and 23 Car. II. c. 25, (the 
Game Act), establishes the mode of an Appeal which 
has since been uniformly adopted, viz. to the Justices 
in Sessions, but without the privilege of a trial by 
Jury. 

* Sec. 6. 
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The prihcipai alteration introduced by more modem 
Acts of Parliament, have been by taking away the 
writ of Certiorari in numerous cases, and by the fie* 
quent adoption of compendious^ forms, which greatly 
abridge the task and care of the Magistrate in drawing 
up the Conviction.— Tlie entire dispensation from any 
detail, either of the procdtding before the Magistrate, 
or of the proofs in support of the fact, which these 
forms allow, is undoubtedly calculated to secure the 
execution of penal statutes, by rendering it more easy: 
for the Conviction is thereby reduced to a mere me- 
morandum of the judgment ; and if this had been the 
sole purpose for which the record of the Magistrate 
was originally required, no objection could be raised 
to its being rendered as concise as possible. But 
that this was considered only as one object of it, and 
that tli^ design of the Conviction was not merely to 
record the fact of the judgment, but to shew that the 
proceedings, required by justice, had been regularly 
observed, and the sentence legally supported by the 
evidence, is every where evinced by the language and 
sentiments of the ablest Judges, from the time of Lord 
C. J- Holt, \vho himself, on all occasions, seems to 
have regarded the obligation of recording the whole 
proceedings as a necessary counterpoise against the 
liability to error or misapplication, to which a private 
and discretionary tribunal is naturally exposed. Con- 
sidering, indeed, the severity of many of the penalties 
subjected to this jurisdiction, without any opportunity 
of pleading to the Conviction, and that moreover, if 
the Conviction should be set aside upon appeal, yet 
as the law now stands, noticing short of express ma- 
lice in the M^^gistrate entitles the party grieyed to 

any 
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any redress &>t the inconvenience he may have fccen 
put to; it may be worthy of cleliberation, whether 
the t€>o prevalent use of these short forms of Convic* 
tion, particularly in regard to offences of which the 
evidence may involve some nicety, does not, by with- 
drawing the principal obligation to a regular, perfect, 
and cautious investigation, leave too little security 
against the possible effects of haste^ mistake, or pre- 
conception, which, without the least mixture of bad 
motives, may produce as much injustice as malicis it- 
sel£ 
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CHAPTER I. 

Of the summary JurisdictiM of Justices of the Peace^. 

1. 1 HE examination and punishment ot offences in 
a summary manner by justices of peace out of tlieii* ses-^ 
sioDs, and without the intervention of a jury of any open 
trial, IS founded entirely upon a special authority conferred 
and regulated by statute. No new offence is cognizable 
in that manner, unless expressly made so by act of par^^ 
liament (a), and all the proceedings under an authority so 
created must be strictly conformable to the regulations 
prescribed by the special law in each instance, from which 
all their force is derived (b). 

This is the first requisite, the absence of which can by 
no means be cured. But beside^ this there are other rules 
applying generally to the system of summary convictions, 
which are not less necessary to be attended to in the 
exercise of this important jurisdiction. These I now pro-^ 
pose to consider iii the following order. 1st, As they 
relate to the duty of magistrates in the examination, 
bearing, and judgment of offences in a summary way ; 
2dly. To the form of recording the proceedings, or what 
is usually termed the conviction ; 3dly, The steps subse- 
quent to the judgment, including the various processes of 
execution, as well as those of appeal; and lastly, what 

(i) Saville, 144. (») Cokt'ft^ase, Sir W. Jones, 139. 170« 1 Sh. 14. 
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relates to the protection and indemnity of n)agistrate9| 
and their subordinate officers, in the exercise of this duty. 
The uniform mode ^of proceeding is, by information, 
summons, and judgment ;. which will be examined sepa- 
rately. But it may be proper in the first place to state 
those rules which concern the jurisdiction of the ma- 
gistrate. 



cs 



Section 2. Of the Limits of the Jurisdiction. 

The rest- £, The authority of ju9tke$ of peace appointed by 

tbemagis- commissiou from the crown is limited to the respective 
^^^ counties therein specified ; and that of magistrates in sepa- 

rate jurisdictions is confined to their respective districts : 
it is in no case attached to the person, so as to be capable 
of being exerted elsewhere than within those limits. It is 
laid down by DaltonfcJ, that a justice of peace, for the 
time that he shall make his abode, or be out of the 
county where he is in commission, cannot intermeddle to 
take 9ny recognizance or any examination or otherwise, 
or otherwise to exercise his authority in any matter that 
shall happen within the county where he is in commission; 
neither can he cause one to be brought before him out of 
the county where he is in commission into the other 
county ; '' for, being out of the county where he is in 
commission^ he is but a private man.'* A distinction how- 
ever is remarked by Mr. Serjeant Hawkins (d)^ between 
coercive and ministerial acts ; the former of which can- 
not be performed by magistrates out of their own county^ 
but the latter, it is said, may. And it is affirn^ed by the 
same authority, that recognizances and informations vo- 
luntarily taken by magistrates out of the county, &c. are 
good. This opinion is supported in some measure by 
the following case.— The question was as to an oath made 
by a person robbed^ preparatory to an action against the 

{$) T>%\%\ c. «• (4) % Q»wk. P. C. c. 8. s» 29t 
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hundred^ on the statute of Hoe and Crj, 15 Edw. 1^ before a 
justice of the c^Hiaty^ as required by ^7 Eliz. c. 13. The 
latter statute directs the oath of the robbery to be made • 
before some justice of the county M'here the robbery was 
committed^ and inhabiting within the hundred. The oath, 
in the present case, was made in London, before a ma* 
gistrate of the county of Berks, (where the robbery was), 
whose usual residence was in the hundred, but who, at the 
time of receiving the oath, resided in London. The court 
of King's Bench, and afterwards all the judges upon 
conference, held this sufficient (e). It was said to be the 
usual courise for justices to take informations against 
offenders in any place oiit of the county, to prove offences 
io the county where they are committed. It must how- 
ever be considered as doubtful, whetlier a magistrate can, 
out of the county, properly receive an information upon 
oath to found a subsequent proceeding before himself of 
a penal nature ; and it is clear that any coercive or Judi- 
cial act would be altogether void unless done within the 
county (f). 

With regard however to county magistrates, whose . re* 
sidence happens to be' locally situated in cities or placed 
which are distinct in point of jurisdiction from the county 
at large, it is^ provided by 9 Geo. 1. c. 7* s. 3. *^ for the 9 Geo. i. 
greater ease of justices of the peate authorized to act for ^idinK'^n^ 
any county," that if any such justice of the peace shall *^*^' ^^ 
happen to dwell in any city or other precinct that is a 
county of itself, situate in the county at large for which 
he shall be appointed a justice, although not within the 
same county, it shall be lawful for any such justice to 
grant warrants, take eiuminatious, and make orders for 
any matters which one or more justices of the peace may 
act in, at his own dwelling-house, although such dwellk^ 
house be out of the county where he is authorized to act 
as a justice, and in some city <Mr other precinct adjoining, 

• 

(e) Helier v. Benhnrst, Cro, Car. 211. Jones, 2S9* 
(/) lb. and Dalt. c. 25. 

B 2 that 
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that is a county of itself, ^ and this provision is extendeci 
by 28 Geo. 3. c. 49* s. 4, to enable county justices to 
act as such at any place within any city, to\%ii, or other 
precinct being a county of it»elf, and situate witliin, sur- 
rounded by^ or adjoining to, any such county at large." 
Sut these acts do not authorize such county jusdces to 
intermeddle in any matters arising within the separate ju- 
risdictions there mentioned. Moreover, by the latter of 
those statutes, (s. 1,) any magistrate commisHoned for two 
adjotning counties may act in eidier upon matters arising 
in the other, provided he be persooaUy resident in one of 
the said counties at the time be so acts : and by the same 
clause, the warrants, &c. must be directed in the first 
instance to the cpn&table or other officer of the county to 
which they more particularly relate. 



Offences 
within the 
county. 



Section 3. Of the local Limits of the Jurisdiction, ^s 

to the Offence. 

3. The jurisdiction is further limited to offences coon 
mitted within the county, and though an act expressly 
directs the offence to be enquired of by justices residing 
near the place where it is committed, that does not give 
jurisdiction to any other than justices of the county within 
which the offence was committed (g). 

Some acts give jurisdiction to justices, as well of the 
county where the offence is committed, as of that in 
which the offender resides, or is apprehended. For 
•offences against the Excise laws, jurisdiction is given by 
18 Geo. £. c. 26. s. 13, and 15 Geo. 3. c. 43. s. 26, to 
any two justices of the county where the offender is found; 
and the same provision is made with regard to the Cus^ 
4oms, by 49 Geo. 3. c. 65. Many other acts relating to 
particular offences, contain the like power. 

(g) Taylor «. Hubble, 3 Str. 1154. Rex v. Chandler, 14 East. 267. 

By 
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By 47 Geo. 3. c. 66. s. 44, all penalties for offences 
agaioat the Customs arising on the iea$, are made cog* 
aizable by justices of the port into which the vessel is 
brought (h). 

fiat though the authority of county justices is confined 
to the limits of the county for which they are named; yet 
it does not necessarily extend to all places within the 
county, if there be any district therein which possesses a 
separate and erc/tistte jurisdiction (i). 

The words of the comamssion however, <' as well within Exciosivc 
liberties as without'*^i^, are held to give die justices for 
the county, jurisdiction in such boroughs and towns cor- 
porate, as are not counties of themselves//^, though they 
have a magistracy of their own, unless the charter by 
which they are constituted imports an express exclusion of 
die county magistrates, by a clause of ne intromittant (m). 
There is no doubt that the crown may grant commissions 
of the peace (or any particular district in a county ; nor 
that such subdivision may have justices of its own whose 
authority excludes the jurisdiction of the justices for the 
county at large Cn^. But the exclusion of the county tas^ 
gistrates has always been jealously regarded, and nothing 
but express words are deemed capable of having that 
effect (o). Therefore, where a borough had possessed an 
exclusive jurisdiction under two successive charters, con- 
taining non iniromiitant clauses, and a third charter vested 

(k) The sUtnte 11 Geo. «. c. 19, two Justices of the latter coanfy. 

agaiast the fraudnlent removal of Kex v. Morgan, Odd. 158. 

goods by tenants, empowers the <t) Plow. 37. Lamb. 48. Dalt. 

landlord, ** if the goods removed c. 6. s. 7. 

be mider 501. to exhibit a com- {k) See the form of the com* 

plaint in writing before two jus- mission, 3 Bjuro* tit# Jjustices of 

tices of the county, riding, or the Peace, 

division, raiding near the place (I) Cromp. 8. 

whence such goods were removed, (m) Id, lb, 

or near the place where the (a) Rex «. Sainsbury, 4 T. R* 

tame are found." Under these 456. Blankley «. Winstanley, 

words it has been held, that if 3 T. R. 279. Talbot p. Hubble, k 

the goods be removed out of one S Str. 1154. 

conoty into another, the com- (•) 4 T. R. 456» 3 T. R. 287. 
plaint nay be exhibited belbre 

die 
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the authority of justices of the peace ia the mafor, 
bailiffs, and burgesses, in tarn amplis modis et consimilibus 
modo et .forma prout praante in eoclem burgo imtatum et 
cgnsuetum foit, it was held, that notwithstanding such 
reference to the former charters, the county magistrates 
could not be excluded ; inasmuch as their jurisdiction 
was not taken away by express terms (p). 

In such cases therefore the magistrates of the borough, 
and the county justices, possess concurrent jurisdiction (q). 

But where the jurisdiction of the county justices is 
taken away by express and adequate words in the charter 
for that purpose, any act oP theirs within the franduse, 
is not only a contempt, but is wholly void (r) : and not* 
withstanding the doubt intimated, by Lord Hale and Mr. 
Serjeant Hawkins (s), who make it a question whether the 
act of the county justices be void, or only such as sub- 
jects them to punishment as for a contempt of the Kii^s 
prohibition, the law seems to be now settled by express 
authorities of a more recent date (t). 

Besides the separate jurisdictions of boroughs, towns 
corporate, and cities which are counties of themselves^ 
there are also other districts or subdivisions of counties 
which have distinct magistrates, such as the divisions of 
Lincolnshire, the Ridings of Yorkshire, the district of the 
Isle of Ely, &c. It may be proper therefore to notice, 
diat with regard to remedial statutes intended for th^ 
benefit of the kingdom at large, and which are appointed 
to be executed by '' any justices of the country city, or 
town corporate, where the offence may be committed'* 
the effect of such a provision is held to be, to give ju- 
risdiction to all persons acting as justices in the district 
or division where the offence is committed^ though that 

Ip) S T. R. «r9. (0 Taylor r. Hobble, t Str. 

(q) 4 T. R. 456. 1154, whicb is recognized as esta- 

(r) Taylor o» Hubble, i Sir. blished law in the subseqnent 

1154. cases of Blankley o. Winstanley, 

(«) ^ Hawk. P. C. c. 8. 8* 99, 3 T. R. 279, and Rex v. Sains- 

3 H. H. 47. boiyi 4 T. R. 456. 

particular 
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pBitkrtilar kind of district or difiiion be not fim<kig diose 

emmer^isA(tt), 



riibi 



, s 

Section 4. 0/ a qualified JurMietion, as t6 Number and 

De^riptien of Justices. 

The number of justices requisite to tlie valid exefcise Number nc- 
of a sttmtnary authority out of sessions^ depends entirely <*"*''y* . 
upcrtt the pttrticnldr dctd of parliament^ conferring (hei au- 
thority. An authority given by statute to two cannot be 
executed by owe justice (^vj. liut if the (rooiplaint be «S- 
rected to be made to any justice, though ttie statute should 
require the final determination to be by two, it seemis that 
the information is well lodged before ohe (w). 

Wherever the concurrence of two is requisite for any 
judicial act/they must be together at the time of executing 

It should l>e observed, that wherever authority is giteli to 
o«e justice, it may be executed by any greater number (;y). 

With rpgard to the power of the justices in sessions to 
origitistte convictions on penal statutes, the rule laid down 
by Lord G. J. Holt is, that if authority be given to two 
justices to da an act, and from that act there is no appeal, 
it may commefice at the sessions; but if an appeal be 
given, itcnmot begin there (z). 

l}iough Ae majority of penal statutes give authority Particular 
generally to all justices of the peace, witliout distinctioii, gnu"{ices! 
which implies an equal power in all, within the limits of 
their respective commissions, yet, as some acts p6int out 

(u) R. V. Stevens, Cald. 309. same, or any otiier justice, to find 

(v) I>alt. c. 6. 4 Co. 46. It is surety for his appearance at the 

said by Dalton, cap. 6, '' That sessions. But one justice alone 

though a statute appoints a thing may not in anywise meddle to 

to be done by two or more, if th« hear and determine.'' 

offence be any misdemeanour or (w) Ware v. Stanstead, 2 Salk. 

matter against the peace, then, npon 488. 

complaint made of the oifenctf to (x) Billings v. Prinn, d BI. 

any One of the justicq^, it scemeth Rep. lOlT. 

that one of those Justices may (y) Hattou*s case, 2 Salk, 477. 

grant ont his warrant to attach the Dalt. c. 6. s. 8* 

ofieader, and bring him before the (t) R. v. Raadalc, 3 Salk. 470. 

those 
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those of a particular descriptioni it may be' proper to take 
notice in what cases such selection is imperativtf and ex^ 
eludes all others, and \yhere it is construed to be merely 
directory. 

^exo'ostice. It seems consistent with principle, as the power vested 
injustices of the peace is of a special kind, that where any 
^natter is referred to a particular description of justices, the 
authority of all others should be excluded by th^t express 
designation (a). And therefore^ where a statute refers the 
matter to the nex/ justice, no other but the one answering 
that deacriptipn has ^ny authority (b). 

In oTfttar Howeyer, it has beien held, in construing the fK^ts which 

the pl&op ••• • .« . I'iv 

vhere, kc, mention Justices til or near tb<} place where the oneiice was 
committed^ that, notv\|thstanding thiit description, any 
justice of the county may tak^ cogpi^ance of the matter ^c^. 

the!^Jo/i. '^^ '*°*® construction has been put upon the words justices 
of the division^ which are held to be merely directory, 
and not restrictive or qualificatory (d): and therefore the 
i|Ct may be executed by any justice of th^ county* ft is 
the s^mp, where the statute specifies justices in or near 
the parish or division (e). And if ai|y thing be directed 
to be done ** in the division by magistrates acting for tbf 
J&visionr soy magistrate of the county present at a naeet- 
ing in the division, is competent for that purpose (f). 

Many of the earlier penal statutes hayin|>required, that 
one of the justices empowered to act, should be of the 
quor^im, to remove any difficulty on that account ; in small 
liberties it )s provided by 7 Geo. 3, q 21, that all acts 
done by two or more justices qualified to act in cities, 
' boroughs, towns corporate, franchises, and liberties which 
have only one justice of the qt^orum^ shall be valid and 
eflfectiial in law, to all intents and purposes, as if one of 
the said jusiices bad been of the quorum. 

(a) Dalt. c. «7. s. 8. (d) Ashley*! case, 2 Salk. 480. 

<6) Sanders^s case, 1 $aiuid. ib. 473. Anon. 12. Mod. 546. 

463. 2Keb.5A9. ' {e) R. -c^: Price, Caid. SOS. 

(c) « Keb. 559. 3 Keb. 383. 1 R. v. Loxdale, 1 Burr. 447. 

t^annd. «63. B. Ab. tit. JiuticOi (f) K. r. Price, Cald. 305, per 

of the Peace, £. 5. Atfhhnrst, J. 

, Subject 
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Sabjeet to the mliM and restrictioiis above^entioiied^ Diiquaiifi. 
every justice of the peace is competent to exercise ihe hugresu 
summaiy authority eoipmitted by statute to justices of. the 
peace generailj : but that power is accompanied with this 
further qualification, that no magistrate, however duly au* 
thorized in all other respects, can act judicially ina case 
wherein he is himself a party. The plain principle of 
justice that no one can be a judge in his own cause, per- 
vades every branch of the law, and is as ancient as the 
law itself Cg> This is so fundamental a maxim as not to 
be over-ruled by any prescription (h). Lord Coke and 
Lord Holt, both go so fear as to question whether even an 
act of parliament has power to ordain that the same per- 
son shall be bodi party and judge (i). It is however cer- 
tain, that every proceeding, which bears this objection 
upon the face of it, is absolutely void </:^. 

There are also instances upon record of magistrates being 
punished by attachment for acting as judges in matters in 
which they themselves were parties (I). In a recent case a • 
criminal information was moved foragainst a justice of peace 
who, upon a complaint preferred ^before him, in his magis- 
terial capacity, by his own bailiff, convicted and sentenced 
to punij^ment a- labourer employed on his own farm, for 
refusal to perform his work according to his contract. The 
court of King's'Bench granted a rule to siiew cause, and 
only declined making it absolute, from a consideration that 

{g) Co. Lit. 141. a. 8 Co. 118. appear upon tlie record : and t^iat 

Dalt. c. 173. tins wa« the trite reason of the 

' (h) Id. ib. Hob. 87. . jnd^nient^ and the only one upOQ 

(i) 8 Co. 118. Ronham's case, which it can be supported, is suf- 

flot». 87. 1% 'Mod. 687. Mayor of ficiently proved by Lord C.-J. 

London V. Wood. Holt, ig Mod. 688, and by tbe 

(A) 12 Mod; 674,68r. Salk.398. opinion of the other jiidg:es in the 

Hob. 87.. See also Burr. Sett. Cas. same case, id, ib. 675, 675. 

194, andFoxhamTythin^,4Salk. (Z) The Mayor of Hereford's 

fi07. It-sho^d be noted, that in case, p<r Holt,'C. J. 2 Lord Ray- 

the ca«e of the Mayor cf Nor- mond, 766, 1 Salk. 201. .^96. And 

irich,.^ Ho!l..Ab.93, in which a 8 Hen. 6. c. 19, it is said, *< auxi 

jnd^ent in the Mayor's court was ad estre vu 4)ueJ4tstibe de peace 

9ffiriiied.up«|v a writ of error, que ad execute ceo office en son 

though the mayor himself was the case desmesne ad estre puni pur 

plaiati(r, the objection did not cep in caroerfi stellate." 

under 
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under nil the circumstaiiGestlie steps taken ap{>earedtQ|lr(v 
ceed from an error m judginent, rather than aaj bud mo- 
tWe. But at the same time seterely re^Mpebe^ided the con* 
duct of the magistrate, in sitting in judgment upon a 
charge in which he himself was to be considered as the 
real complainant, though in form the complaint pref<ened 
by his bailiff: and declared tlmt it Mras a most abusive in- 
trepretation of the law, that a tnan should presume to 
efect himself into a Criminal judge over the servants 00 bis 
own farm, for an offence against himself. The court also 
ordered him to pay all the costs of the application (m). 

The legislature has in some cases expressly guarded 
against the danger of entrustmg a summary power to per- 
sons interested. And it is observable^ that the first statute 
which clearly and unequivocally gives the summary au- 
thority to justices to convicty upon esKidiination without 
trial, viz. the 43 EUz. c. 7> against robbing of orclmrds, 
&c. (n)^ specially provides (sec. 3,) '^ that no justice, or 
other head officer, do execute this statute for any of the 
offences there mentioned, done to himself, unle$s be be 
associated with, and assisted by, one or more other justices 
of the peace whom the offence doth not concern.'' A si'^ 
milar exception is introduced in the act 11 Geo. 3, c. 19^ 
8. 4, for preventing frauds by tenants. Upon this prin* 
ciple brewers are prohibited by 24 Geo. 2, c. 40, from 
acting in the laws relating to beer. The same prohibition 
is applied to bakers by 3 Geo. 3, c. 1 1, s. 12, and 32 Geo. 2. 
c. 29, s. 33, as to the acts relating to bread. A like pro. 
vision is inserted in the acts relating to penalties in the 
woollen (o)y cotton (p)j and dying (q) trades, to the col- 

(m) R. V. Hoseason, 14 Bant, common law mode of trial by 

006. jory> before the joatices in ses- 

(11) Dr. Bom, (See Bum's 8ions. 

Jnstiee, tit. Oaths) is of opinion (0) 7 Ann. c. 13. 8. 3. 7 Gee. 2. 

that this is the first statute whielk c. ^5. 11 Geo. 2. e. 28. s. 10. 14 

aathorises a conviction id a sura* Geo. 2. c. 35. s. 4. 5 Geo. 3. c. 51. 

maty way; and that the former ». 4. 

statntes, which anthorizie the ex- (p> 39 and 40 G^. 3. c. 90. 

amination and trial of offences by s. 10. 

josttces of peace, refer to the (g) 13 Geo. 1. e. 24. s. 5. 

lection 
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lection of salt duties (r)y and embezzling ordnance and 
naval stores, &c. (s). 



Section 5. Priority of Jurisdiction. 

All the Justices of each district are e<|ual in authority ; Competi- 
but as it would be contrary to the public interest^ as well thority. 
as indecent, that there should be a contest between 
different justices^ it is agreed^ that the jurisdiction in any 
particular case, attaches in the first set of magistrates duly 
authorized, who have possession and cognizance of the 
£ict ; to the exclusion of the separate jurisdiction of all 
others. So that the acts of any other, except in conjunc- 
tion with the first, are not only void, but such a breach of 
the law as subjects them to indictment (t). 



Section^ 6. A$ to the Offence* 

There is seldom any difficulty iu ascertaining the offences Where pro* 
liable to summary convictioo, since each must be the sub- is in ques- 
ject of a special law. It may be proper however to men- ^^^^ 
tion a rule applicable to this mode of trial in general, that 
where property or title is in question, the jurisdiction of 
justices of the peace to hear and determine in a summary 
manner is ousted, and their hands tied from interfering, 
though the facts be silch as they have otherwise authority to 
take cognizance of(u). It will be sufficient at present to 
aotice this maxim cursoriiy, reserving its application to 
particular cases, till we have occasion to examine the mattera 
ef complaint and defence connected with our subject. 

<r) 13 Will. 3. c. 1. 8. 18. (it) R. r. durnaby, 2 Lord Ray- 

(s) 39 and 40 Geo. 3. c. 89. 8« Id. matid, 900. 1 Salk. 181. R. «. 

(0 R* V, Satn5bury, 4 T. K. Speed, 1 Lord Raymond, 583. 

456. Kinoersley v. Orpe^ Doug. 499. 

Section 
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Section 7« Of the Limitation of Authority as to Time. 

Having explained the extent of the magistrates jurisdic- 
tion Mrith a view to the place and nature of the offence^ it 
remains to be enquired what limitations it is subject to in 
point of time. This is to be ascertained by the statutes 
diemselves^ which direct the proceeding in each case. The 
period iis* fixed either with reference to the time of com- 
mencing the prosecution, or to the time of conviction : and 
the following rules apply t^ccording as these different terms 
are made use of. Where the proviso, as to the time, runs 
^ that the offence be prosecuted, or ih^t the party be yro^ 
secutedfor the offence within a stated time (v)y* it is suf- 
ficient that the information be laid, though the conviction 
do not take place within that time (w)\ the information 
being for that purpose, thd commencement of the prosecu- 
tion. But if a statute authorizes a conviction '^ provided 
such conviction be made within — — — months after the 
offence committed," (as the game acts^ 22 and 23 Car. 2, 
c. 25, 5 Ann. c. 14, s. I.) it is not enough that the informa- 
tion was within that period, but the conviction itself is 
void, if not made within the limited time. And it makes 
no difference that it was prevented from being so by an 
adjournment at the request of the defendant himself: for 
after the time has expired for making the conviction^ there 
is no authority existing for that purpose (x). 
Time, bow With regard to the mode of reckoning the time limited 

Tcckoneil. ^ , ® 

by penal statutes, these pomts ha^e been determined. 
1st, If the time be expressed by the year ^ or any aliquot 
part, as a half, a quarter, &c. of a year, the computation 
is by calendar months, of twelve to the year. But if 
ffton^isare mentioned, and not thej^ear, they are always 

(«) As 3 W. and M. c. 10. 29 (w) R. v. Barrett, 1 Salk. 38S. 
Car. 2. c. 7, and irarious other (x) R. v. ToUey, 3 East. 467. 
statQtes. 

computed 
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computed by lunar months, of four weeks to the monib(y) 
9/d, Where the time is dated from the offence committed, 
the day on which it was committed is to be reckoned as 
oue(z); but otherwise, if it be from the day of doing the 
act in question. 

(y) R. V. Peckham, Carth.406. Ilie common law calcnlation, viz. 

One apparent contradiction to this by calendar months, must prevail. . 

rale is found in the constmctton R.«. Cossensy l Sid. 181. 
of the act, 13 U. 4. c. 7, for the (t) Per Parker, C. J. R. v. 

piuushment of riots, which re- Green, 10 Mod. 212. Powys, J. 

^airesthejnstices to enquire, hear, indeed di^ssented, ai!d Eyre, J. 

and determine within a mon^A after said, it was a point which had 

tite riot committed. Upon this never been setdcd. However, the 

itatote it was determined, that an case of R. v. Adderley, Doug, 

.indictment may be within a ca- 465, recoji^izes the rule, that 

Icttdar month : for, it was said, where the time is limited from an 

that statute is not a penal statute, act done, the day is inclusive, but 

bat enlv directory of the punish- where it is from the day of doing 

aent of an offisacc which was so aaact^ it is exchisiv*. 
at cDonnon law, and therefore that 
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CHAPTER II. 



Of the Proceedings before the Justice^ prelimnary to 

ConvieHon. 

WE shall in the next place take a short view of the 
proceedings before the justice^ and of the steps preliminary 
to judgment and conviction ; which we shall do the more 
succinctly^ because^ as the process must (except where it is 
dispensed with by statute) be fully and correctly set out 
in the conviction, a more minute investigation of it may 
be postponed till we come to describe the several parts of 
the conviction itself. ^ 

Information First, then, it is requisite in all summary proceedings 
pia^nr' ^f ^ penal nature, that there should be an information, 
or complaint, which is the basis of all the subsequent 
proceedings, and without which it seems that the justice 
is not authorized in intermeddling (a). Except where he 
is authorized by statute to convict on view, as by 19 
Geo. 2. c. £1. s. £, against profane swearing, 8cc. 

As it is the duty of justices to enforce those acts, the 
execution of which is referred to them, it seems that they 
cannot properly refuse to receive a complaint regularly 
brought: and it is probable that upon such refusal the 
court of King's Bench would issue a mandamus to com- 
pel the justice to receive the information (b). The acts 
conferring the authority vary in the terms used for that 
purpose ; by some, the justices are '^ authorized and em- 

{d) 2 Lord Raym. 509. Brook- stated in the text is however m- 

shaw r. Hopkins, Loift. S40. ther an inference from these 

(6) Str. 413. R. v. Newton, t6. cases, than warranted by any di- 

530. R. V. Benn, 6 T. R. 198 ; rect authority. 
see also 4 H. 7, c. IS. The opinion 

powered j" 
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powered ;" by others, ^* authorized, empowered, and re- 
^irtdl* or, " enjoined (c)^ Some statutes inflict a 
penalty upon tb^ refusal, for which an action may be 
bfpughtC^^J. 

Wherever the complaint is required by statute to be ia 
writit^f that form must be observed, but, unless ex- 
pressly so directed, it do^ pot seem necessary that it 
should be so. Nor is it requisite that the information 
be upou Qoih, if aot enjoined by the letter of the sta^** 
tiite(e). 

Iq some cases of injury to private property, where the Complaint 
pen^ty is intended ds a compensation to the owner, and owner, when 
in which the dissent of the owner is essential to the °^^^'^^y* 
o&Qce, as on 5 Geo. 3* c, 14, for the protection of pri«- 
vste fisheries, it haa been suggested as proper, in point 
of regularity, that either the complaint should be made 
on behalf of the owner, or some other proof of his dis* 
sent adduced, along with the charge ; although the statute 
itself may not profess in terms to make that a condition. 
No authority however has gone so far as to decide that 
this is absolutely necessary ; but the opinions intimated 
are of sufficient weight to render it adviseable for justices 
who are called upon to act in cases of this nature, to be 
satisfied as to the {9ict(f), at least so far as regards the 
owner's dissent to the act, without which it does not 
amoiml to any offence. And even where the offence is 
complete as to that particidar, it has been doubted whe- 

(c) 19 Geo. 2. c. 22. 27 Geo. 2. mon in older acts, bat are also 

c. 8. a. 5. 32 Geo. 9. e. 16. s. IS. found in various modern acts, as 

14 Geo. 3. c. 44i 49 Geo. 3, c. 65, 12 Geo. 2* c. 29. 3. 9. 19 Geo. 2. 

in all cases relating to the Cns- c 21. s. 6. 25 Geo. 3. c 50. s. 22* 

toms, ^ Geob 3. c, 41« «. 21, the 25 Geo. 3. c. 51. s. 58. 28 Geo. 3. 

Hawkers and Pedlars act, and c. 17. s. 4. 
many others. («) R. v. WiUis, Bosc. 16. This 

(ri) SniiUi, q. t. 4v. Langham, 2 U >post usually directed where 

Sh. 2C4. was nn action for a pe- power is given to apprehend the 

nalty of tOOL against a justice offender in the first instance, 

for having refused to administer though not confined to cases of 

an oath to an informer under 22 that description. 
Car. 2. c. 1. s. 11, and see Skin. (/) R. 0. Corden, 4 Burr. 2279. 

61 i such penaltief ar« more com- Bosc. 17. l East. 281* 

ther 
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Justice 
bound to 
prcxreed. 



ther a conviction for. it can be founded upon the com- 
plaint of a common iofoimer (gj. 



.«p 



The magistrate being possessed of the charge, it be* 
icbm'es his duty either to dismiss it u(^bn hearing, or to 
•proceed to the examination of it. Where the liberation 
X)r forfeiture of property seized under the acts relating to 
the . Customs or Excise, depends upon the adjudication 
of the.inagrstrates before nvhom the information is laid, 
they are bound either to proceed or to discharge the in- 
formation altogether. Thus on an information exhibited 
by an officer of the Customs, under 6 Geo. I.e. I . upon 
a seizure of brandy, though the facts appeared not to 
warrant the seizure, yet the justices refused to dismiss the 
iu formation so as to enable the party to reclaim his pro- 
perty : and upon motion stating these circumstances, a 
mandamus was issued to compe^ them to proceed to a 
determination (/i). 



Where a 
summons U 
ueLeft:ifery. 



Section 2. Of issmYig the Summons. 

Q. If the information appears to justify the interference 
of the magistrate,, the next step is to give the party ac- 
cused notice of the accusation, and an opportimity to 
answer it, by issuing a summons, containing the substance 
of the charge. In some few instances the legislature 
itself points put the method of proceeding, and directs 
the ofFender to be summoned. But even where the sta^ 
tutes are silent, as to any particular mode of proceeding, 
the law declares, that the magistrates to whom, the cog- 
nizance of ofiences is referred, are nevertheless bound to 
observe the rules of natural justice, one of which is, that 
the accused should have an opportunity of being heard 



Is) Arg. 1 East. 281, 



(fc) R. r, Todd, 1 Str. 530. 

before 
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before he is condemned (i). This is ifidispens&Uy r»* 
({ttired in M penal proeeedingsi of a sttmftiQrrjr nature by 
jiistices of peace (k). It is dedared hj hord Kenyon to 
be an invariftble rule of law//j; and is stated by Mr. 
Serjeant Hawkins to be implied in the constmelioa of all 
penal statutes (m). So jealous is the law to enforce this 
equitable rule, that the neglect of it by a justice in pro* 
cee£ng summarily without a previous summons to the 
party, has been treated as a misdemeanour, proper for the 
interference of the court of King's Bench by fnforma* 
iim(n); which has been granted upon flffidai4ts of the 
fact. As this is a' privilege of common right which ren 
quires no special provision to entitle the defendant to the 
advantage of it, so it cannot be t^ken away by any 
custom (o). 

Upon a sufficient information properly hid, the magis- 
trates are bound to issu^ a summons, and proceed to a 
hearing : and if they reAise to do so will be compelled by 
mandamus (p). 

The summons (q) should be directed to the party Direction of 
against whom the charge is laid ; and should in general be 



suQunonu 



(0 Per Pw^tT^ C. J. R. t. lington, 1 Str. 67%* It Is said in 
Simpsoiiy 10 Mod. 979, K. t/. tlie report of R. v. Heber, % 
Dyer, 1 Salk. 181. 6 Mod, 41. Barnard. 101, that an information 
Dalt. c. 6. Str. b67. R ^. Uni- 'was granted a^nft a magistrate 
versity of Cambridjfe. See also for convicting a person without 
11 Co. 99. Lotd Coke adopts any previous notice, be happening 
as a prideiple of law the pafiage to be prcaetit when another was 
of Seneca: convicted upon a similar charge. 

But when that report was cited 
Okx aUquid Mtidutrit parte inmdii^ in R. v. Stone, 1 Fast. 649, hord 

altertt, Kenyon said, that Bamardiston 

JE^wtm licet statuent^ haud €tquu$ was an inaccurate reporter, and 

fitit. thikt probably, if the conviction 

was looked into, tt woaid appear 

(k) R. V. Dyet, 1 Saft. 181. either that tiie d^sfendant was not 
6 Mod. 4i ; and see the eaaes col* called upon for Ids defrnco, at 
loeted fa 8 Mod^ iM, note (a). had not proper time given him 

(0 R. V. Benn, 6T. K. 19a« apon remacst. 

(m) 1 Hawk. 4ao. (o) IHet. R. v. University of 

(a) R. V. Veaabtes, t Lord Cambridge, 8 Mod. 163. 
Ri^rmoad, 1407. Per cw, R. v. (p) R.«. Benn, 6 T. K. 195. 
Simpson^ 1 i^tr. 4d. R. v. Al- (q) Sc^ Aj^endia* 

c signed 
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signed by the justice himself by whom it is issiiedffjr 
Where a particular form of notice is prescribed by the 
act, :that must be strictly pursued (s). 

The intention of the summons being to afford the per- 
son accused the means of making his defence, it should 
contain the substaacc of the charge, and fix a day and 
place for his appearance ; allowing a sufficient time for 
the attendance of himself and bis witnesses (t)^ a sum- 
mons to appear immediately upon the receipt thereof lias 
' been thought insufficient in one case (u). In another, an 
objection made to the summons that it was to appear on 
the same day, was only removed by the fact of the de- 
fendant having actually appeared, and so waived any irre- 
gularity in the notice (v). It is. equally necessary that it 
should be to appear at a place certain, otherwise the party 
^ commits no default by not appearing ; and the magistrate 
cannot proceed in the defendant's absence upon a sum- 
mons defective in these particulars, without inaking him- 
self liable to an information (w). 
Service of jt has bpcu made a question whether the service of the 

the sura- * . ^ . 

mons. ' summons must be personal, it seems in general neces- 
sary that it should be so, unless where personal service is 
expressly, .dispensed with by statute. Lord C. J. Parker 
was of that opinion (x) : aiid the provisions specially in- 
trocRiced into many acts of parliament to make a service 
at the dwelling-house sufficient, seem to justify the in- 
ference that the law in other cases is understood to re- 
quire a service upon the person. By 32 Geo. 2. c. 17. 
s. 2, in all cases relating to the Excise (except where 

- (r) R. w. Steventon, 2 East. 365. convictions by other magistrates^ 

it appeared thatithad uniformly says, ** as to justices, i will take 

been the practipe of the Com- for granted, that they always sign 

missioners 'of the Excise to issoe tlie snmmionscs issued by them as 

snmmonsfs -fur; the .attendance of they have been used to do", lid. ib* 
witnesses, with the liame of the («) R. v. Croke,'Cowp. 30. 
BolicitoE of the Excise only, (0 R* v. Johnson, 1 Str^ 360. 

printed at the foot; and this was . (u) 2 Burr. 681. 
supported on the ground of in- (t?) K. c. Johnson, 1 Str. 261. 
variable usaige alone. But Lord (ir) K. «. Simpson, 2.Str. 4^* ^ 
Kenyon in that case, alluding to {x) 10 Mod. 345. 

particular 
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particular provisions ar^.made) a summons -directed to tlue 
|)arty in bis real or assumed name, left at bis usual place 
of residence^' sbop, workbouse, &c. is to be deemed legal 
notice^ And in all offences relating to the Ctutoms, a ~ 
summons may be left at the dwelling*house, by 49 Geo. X 
€. 65. s* 3. (y). In th^se and the like cases^ leaving -a 
£opy at the bopse is sufficient ("zj, and the delivery ma:j 
be to a person on the premises apparently residing there 
as a servant <'aj. • / 

The foregoing rules, however, it should be observed, 
apply only to those cases where the defendant does not 
ia f9ct appear : for if he actually appears and ptleads,^ there 
is no longer any question upon the sufficiency or regularity 
of the summons (b). 



Section 3. Of the Apprehension^ jlppearancej . or 

' Default, 

For offences merely arising by penal statutes, and not Appreiim-. 
connected \vith any breach of the peace, a justice has no fender to 
authority, as necessarily incident to the cognizance of tbie ****^«^' 
offence, to apprehend the accused in the first instance. Or 
even after a summons and default, but can only summon 
him to attend, and in default of his appearance proceed 
ex parte. However, in a variety of cases where there inay 
be>eason to apprehend, from the nature t)f the offence, or 
the probable description of the offender, that the object 



*•« 



{y) Other acts uhich particu- against frauds in the sa^of liay 

larJy authorize a service at the andstrnw. 36Geo. 3. c. itl, aiid 

house, &c. are 35 Geo. 3. c. 113, 39 Geo. 3. c. 81. s. 10, against 

s. 6, by which it is sufficient to unlawful combinations by-work* 

Jeave a JsumniOBS .at the house, men. . 5U Geo. 3. c. 48^. rjpgulating 

out-hoQse, cellar, vault, &c. oi stage coaches, which directs the 

any person selling ale without li- summons for the coachman to ba 

cence, and by the naii>e under left with the book-keeper, &c. 

he which he entered the house. (z) K. r. Chandler, 14 East. S6'8< 

25 Geo. 3. c. 65. s. 13, 14, re- {a) Id. ib, 

lating to otfences against the salt (b) 1 Str.t61. 
doties. 36 Geo. 3. c. 88. B.26) 

c 2 of 



tfi *F THE 9Ri:LtMI)rAlir »RdC££DlKei8. 

mf Che proMciitioo would ht defeated by giviiig hioi 
iioli«e^ die icgisletwe has ihottgbt proper to am the ma« 
gittrato with aiithoritj to is^iie a warrant imniediately upon 
the iflforiiiatioii ('^J. In the majority of such instances, 
dioogh not in aH, the iofonnation is reqidred to be upon 
patA. Some acts direct the magigtrate to cause the dis- 
fendant to be brought before hioi, which seems to imply 
an aodiority to use comptdsory process (d)r But even 
where a statute authorizes the issuing a warrant upon com- 
pkinty yet if it be. for Uie non-payment of money, (as on 
die 40 Gtq. S. c. 69. s. 3. which empowers a magistmte, 
on complaiat end proof, by oath, of an order of mafnte- 
. oaiice and non-payment, to issue his warrant to apprehend) 
nevertheless it is proper to issue a summons in the first in- 
stance to the party charged, to attend and shew cause (e). 
judgmrnt If the defendant being duly summoned neglects or re- 
^ * fuses to appear, still the magutrate canuot ordinarily, by 
his general authority, enforce his appearance by any com- 
pulsory means* That power is sometimes supplied by 
Itatttte directing the magistrate first to summon the party, 
and upon de&ult or non-appearance to i^sue a warrant for 
bis apprehension (/)• But when no such power is given 
by statste, the magistrate can only proceed to examme wad 
give judgment ex parte ,* Which he is then at liberty and 
bound to do, in the absence of the defendant (g). It was 
not without much doubt and hesitation that the court of 
King^s Bench recognized the power of justices to proceed 
in the defendant's absence, even after summoos^ It 
seems however not to have been doubted since the deter- 
aunation of the Queen v. Simpson, Trin. 15 Ann. (h), and 

to 

M Ai 42 Geo. 5. c. t19. s. 4. c. 33. s. 6. fO Creo. S. ft. Sd. 9€ 

47 Geo. 3. 8CS8. S. c. 78. a. 146. Geo. 2. c» 30. »» 17. 31 Geo. e. c. 

50 Geo. 3. c. 41. i« 25. and numy 29. s. 34. 

•then. (S") R* «• Simi^o, 10 Mod. 541. 

(tf)Ail9Geo.2. c.21.'s.4. 378. 1 8tr.44. 

{$) R.V. Martyr, 13 Eaiit.55* (A> The e^at of tbe Qneea r. 

(f) Am 5 Geor.' 2. c. 20. i. 7* flrnipson, Trin. 13 Aim. to Mod. 

4 Geo. 2. e. 29. s. 22. 15 Geo. 2. 248. 341^ 379, in wbich tlie point 



OF TU£ P&£LtMlKARY PaOC££OlKG4« 81 

to be now settled by undisputed practice^ tbal a part; wbo 
refuses to appear after regular notice, may be convicted in 
his absence. In several cases where the statutea iheniselves 
have pointed out the method of proceeding, and directed 
the magistrate to examioej &c. on default of the defendant's 
appearance, it is with the restriction that proof be made 
of the service of the notice CO* It is presumedi however^ 
that such proof is in all cases necessary to the regularity of 
the proceedings, where the Judgment is without the ap- 
pearance of the defendant. 

The non-atteod^ce, however of the party does not au- 
thorize a judgment without a due examiaatiou of the facts 
upon oath^ with the same formality aa if he w<^e present 
aud made defence (k). 



Section 4. Procee^ngs after Jppearance. 

If the defendant appearsy any irregularity in the sum* 
aBonSy or evea ibe waiNt of a summons alti^ether, becomes 
iiniBatenalr/j: eacept it be in a case where a q^eoai 
form pf summons ia rehired by the act,, which lias «k4 
been complied with r«»j.. 

Upon the def«|idam's a^i^peailifice, be either pmys timf » 
or confesses cfafrgfiy or demes it and awakes defence imoMK 
lately* ]i» the &rsi casie, if be pleads not guilty^ aa4 

v«H firat decided, was three times coDfinoed the order for tbe dis^ 

arvQcd ; and upon the two fcirmer cbarge, observiag, thaC the act 

n^mettC* tbe Inm^ii^ of 'be imfit heve a re«a(nai>te oonstmc* 

coart wa9 strongly against the tion, so as not to permit the mas*, 

power to proceed «t forte. It ter to take advantage of his owa 

may be noted, thai in Dittoa't oh«lilMM^y* IMlloa's ease, % SiaUb. 

case, where two justices had dis- 490. Pasch. 13 ^, S« 

charged an appreatiee in the ah- ii) 9eo 5 0«<k y. e. SSw ». 7. 

seoce of th« master, wiio bad 6 wo. £. a. S9. «. ea. 

been boand over to appear, but (Jk) Semb, 10 Mod. 581. 

made default, it was objeoted, (/> R. v. t Johnson, 1 Str. 26t. 

that tbejT iMd no such power, R. r. Barret, 1 Salk. §9d, SSatK. 

the act expressly directing ilia 4^8. R. a. Aiken^ 3 Burr. 17$&. 

discharge to be on tha mas- R. «. Stone, i East. 649. 

ter's appearance: but tb« court . (m) R.v. Croke, Cowp. SO. 

requires 



ss 
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requiring 
time. 



Defefidant Inquires time for his defence, and to produce his evidence, 
it is reasonable, and the law seems to require that the 
^arty should be allowed ax proper interval for that purpose. 
Though no express adjudication has occurred to determine 
this point, it may be inferred from the language of the court 
of King^s Bench in those cases where a question has occur- 
red upon the effect of the defendant's appearance. Thits, in 
over-ruling the objection to the want of a previous sum- 
mons, the court, in the case of the King v. jiiken(n), laid 
great stress upon the fact, that the defendant on his ap- 
pearance did not desire further time to prove his inno- 
cence or produce his witnesses^. And upon a later occa- 
sion, in which Lord Kenyon pronounced a decision to the 
like effect, his words were ** justice requires that a party 
should be duly summoned and fully heard; but if he be 
stated to be present at the time of the proceeding, and to 
have heard all the witnesses, and not to have asked for any 
further time to bring forward his defence if he ^ had any, 
this has at all times been deemed sufficient (o)!* 
* The hearing may, either upon the application of the 
defendant, or for any other cause, be adjourned to a 
subsequent day ; taking care not to exceed the time if any 
be limited by the act, for making the conviction (p). 
But if the limitation • refers^ only to the time within ^hich 
the offence must be prosecuted, (as in £9 Car. 2. c. 7> 
and many other acts) and not, (as in the game acts, @2 and 
23 Car. 2. c. 25. 5 Ann. c. 14,) to the time of making 
the conviction, then, provided the information has been 
laid in due time; the hearing and subsequent proceedings 
^o judgment will be valid, though postponed to a term 
beyond* the period mentioned in the act (q). 

If the charge be confessed^ nothing more remains for 
the magistrate but to pass judgment,- and impose the 



Adjourn- 
ment. 



Confession. 



<n) 8 Bnrr. 1786. 
* (o) R. V. Stone, i East. 469* 



f > 



(p) R. r. Tolley, 5 East. 467, 
mitt, p. 12. 

(f ) R. «• Barrett, 1 Salk. S83. 



penalty. 
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I 

penalty. Tt has been determined^ that though the act 
ORly empowers the justice to convict upon the oath of 
one or mere witnesses^ this implies a power to convict 
upon the confession of the party alone fr^. Even if that 
decision had not occurred to determine the law upon this 
pointy it should seem scarcely to admit of much doubt, 
except what might arise from the express mention made 
in several acts of parliament of the voluntary confession 
of the parties^ and the distinct provision sometimes in- 
troduced that the voluntary confession shall be sufficient 
to convict the party himself; as in the act 21 Jac. U 
c. 27, — a provision, which seems to argue a doubt whether 
the law would of itself supply that power. 

As the confession supplies the want of evidence, so 
it cures any objection to the manner of taking the de- 
positions; such, for instance^ as that they were not made , 
in the presence of the defendant (s). 

If the defendant appears and denies the diaige, or Denial of 
neglects to appear after being duly summoned, the next ^ ^ *'^** 
dtep is to substantiate the information by testimony. For 
that purpose the prosecutor or informer must produce his 
witnesses to prove the facts alledged. 

The magistrate has in general no authority to compel Compelling 
the attendance of witnesses for the purpose of a sum- ©f wltoesscs. 
mary trial ; unless where it is specially given by act of par- 
Kament. This, in manj cases, has been done ; and in sun- 
dry acts the provision is accompanied with a penalty on 
refusal to attend for the purpose of being examined (t). 

It 

■ (r) R. V. Gage, 1 Str. 546. to be now established agreeably 

In this case, however, which was to that decision, and . to meet 

upon 5 Ann. c. 14, for using a with no objection or controversy;, 

greyhound, Mr. J. Eyre dissented, See also Dalt. c. 7. s. 2. 

because the statute 22 and 23 (s) R. v. Hall, 1 T. R. 320. 

Car. 2. c. 26, gives power to {t) See Appendix.— >The sun^ 

convict upon confession for the mons should be signed by the 

same offence, and therefore he justice before whom the informa- 

thought there existed no neces- tion is laid. ' By usage which has 

Mty for carrying the act 5 Aim. 1>een sanctioned by the court of 

c. 14, so far. The practice ifeema King's .Bench, the summonses 

Assiied 
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F-xsmina* It icems tgived timt tbe ei^amioatiaD of witnesses miwl 

meu^ .^ * V0 npfw oadi, ftnd tbftt no legal conviction can be fonnded 
mpon my testimony not so taken. Tliere is a difference 
in the manner in in'hich the acts are worded, in regard to 
tiie mode of examination to be pursued. For, while some 
acts exprasily mention the testimony of witnesses on oath, 
oAers in general terms authorize the magistrate to hear 
wd deierminet or to convict or give judgment on the 
0samiHaiion ef MoiineMsea, without noticing the oath. But 
iiioh ^aoer^l expressions seem in legal constniction ne« 
cessarily to refer to the only kind of testimony known to 
the law, viz. that ufion oath. '^ For/' says Dalton, ^' in 
all cases wheresoever any man is authorixed to examine 
witnessea, each examination shall be taken and construed 
to foe as the law will, f. «. upon oath (u).** This was the 
. opimotf of Lord C. J. Broke, and Mr. Lambert ; and the 
rather, adds the latter, because, in these cases of convio- 
lions fay justices of the peace, the trial dependeth wholly 
«pon these examinations (v). 

Oatiu The power of justices to administer aa oath by virtue 

of that jurisdiction which is conveyed in the authority to 
hear, examine, and convict, widioiit any express mention 
of a power to administer an oath, does not eeem, from 
any thing now extant, to have been ever questioned, so 
as to be bixui^t to a judicial decision. But, in order, 
as it should seem, toremore any scruples with reg^ to 

15 Geo. 3. that point, the statute 15 Geo. 3. c. 30, was passed; 

^ ^' whidi lecitmg, ^' that it is frequently necessary for justices 

of the peace to administer oaths or affirmations, where 
penalties are to be levied or distresses to be made in pur- 
suance of acts of parliament, which they have no power 
to administer, unless authorized «o to do by such acts re* 
specUvely,** enacts, ** Aat where any penalty is directed to 
be levied or distress to be made, by any act of parliament 

itraee by tiM CammMaiiers of <n) 0ah. e. ti. s. 6. 

IRmeht tat not siened, 4b«t iMve . (s)id.e.ll&c«l^Plow«l2.«« 

te name of ike Soliciior 4»f $ht Laasb. 61f • 

Excise printed at the bottom. 2 

East 962. 

now 
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now in force, or hereafter to be made, it shall and may 
be lawful for any justice or justices acting under the au- 
thority of such acts respectively, and lie and they is and 
are hereby autborizeid- and empowered to administer an . 
oath or oaths, affirmation or affirmations, to any person 
or persons, for the levying of siicb penalties, or making 
such distresses respectively." 

If, as Dr. Bum thinks Cte?^, the preamble of this act 
extends to all cases in which there is not an express power 
given to the justioea to administer an oath, the effect .of 
it is to declare illegal the greater, part of the convictioiui 
which bad taken place at any period before its enactment* 
.But a more serious consideration which arises out of the 
act is, that though the preamble contains a general decia* 
ration of the want of any general authority to administer 
oaths in execution of penal statutes, yet does it fall short 
in supplying that audiority in all cases where it may be 
wanted. For the remedial part is strictly confined to cases 
of pecuniary penalty, and no provbion is made for those 
in which the punishment is merely corporeal. Cases of 
that description therefore fj:^^, as Dr. Burn has su^^estedfy^, 
are left exposed to great doubt and uncertainty, if any weiglit 
is to be given to the law as legislatively propounded by 
that act. No such doubt however appears to have Jbeen 
stirred, and no attempt has been made to invalidate the 
authority constantly exercised by magistrates in such 
cases : though the question might have arisen .in a prose- 
cution for perjury, alledged to be committed in a deposit 
tion so taken, relating to an offence against an act which 
does not specially authorize the administerii^ an oath, 
and for which the punishment is oujy corporeal. 

(ao> Barii'i Jastieft, tit. Oatbi. knprisonmentand whipping, witli- 

(x) For instaace, on i G^o. l. ontany pecuniary penalty: Don« 

It. 2. c. 48, for desCroyiag tre«, of those statutes make mention 

where the punidiraent (whiehit ofanoaUi, but only empower Jh a. 

cxleodcd to several sobsequent ti<tefttoiiear audfinaltydetenBtiie 

aeU, ^ Geo. t. el 16. •. e, amI 99 and adjndge. 

Geo. f , c. S6, s. 8.} i« three months (y) Barn's Justice, tit. Oaths. 

Section 



nesaesad- 
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Sectiofi 5. Of the Competency of Witnesses. 

• 
m«tirU- From the terra generally used ii! penal statutes, di- 
recting tKe conviction to be upon the testimony of credible 
witnesses, it might be doubted whether the magistrate 
should not be at liberty to examine any witness to whom 
he might thin^ proper to give credit. But according to 
the interpretation put upon the same term in the con- 
struction of the statute of frauds, 29 Car. 2. c. 3. s. 5. 
Credible is equivalent to competent: and therefore such 
witnesses only can be properly received on a summary 
Conviction, as are capable of being examined in a court of 
justice (z). On this account it is now clearly settled^ that 
the informer himself cannot be a witness wherever he is 
^ntitlied to any share of the penalty on conviction : and so 
many convictions have been quashed upon that ground, 
that the rule cannot now be questioned ("a j. The law is 
indeed recognized by the legislature in the statute 32 Geo. 
3.'c. 56, which in the case there provided for (that of fraudu- 
lently giving false characters to servants) expressly enables 
fte informer to be a witness, notwithstanding that he is en- 
titled to part of the penalty. A special provision to the like 
effect is also made by the statute regulating hackney coaches, 
33 Geo. 3. c. 75. s. ]?• The same thing seems to be im- 



(z)'7Bac. Ab. tit. Wills, D. trary is established by nnmefous 

p. d28t and more recent decisions, tlie 

(a) R. V. Tilley, i Str. 316. R. loose manner in which the case is 
«. Stone, i Lord Raymond, 1545. reported may warrant a suspi. 
R. v. Blaney, Andr. 240, R« v. cion of inaccuracy. The same 
Piercy, id. 18. R. v» Robotham, judgment was given in another 
3 Burr. 1475. If the case of Jen- case against the opinion of Her^ 
nings r. Hankey, 3 iVlod. 114, 115, bert, C. J. by the majority of the 
be correctly reported, the Court judges of the c<niTi of King's 
of King's Bench bad at one time Bench, who admitted the in- 
sanctioned the contrary doctrine, former, though enlitledto half the 
According . to that report it was penalty, to be a good witness ; up- 
decided, that the.infornier, under on the ground that the justices are 
a penal statute giving him half the the sole judges of the credibility, 
penalty, was .a competent wit- of the witnesses. R. v. Drake, 
ness. But besides that the con- 2 Sh. 489, 4th point, 

pliedly 
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pliedly authorized by those statutes which award part of 
the penalty to the person upon whose oath the offender is 
convicted) as 7 Geo, 1. st. 1. c. 12. s. 1, 2.(b). 
' Upon this ground^ rated parishioners^ before the act of ^^ari«i>j«n- 
£7 Geo; 3* c. £9/ were deemed incompetent witnesses in admissible, 
all those cases, which are very* numerous, wherein any 
part of the penalty is given by statute to the poor of the 
parish (c) ; - unlesa a particular provision in the act rendered 
ihem compet^t.. The statute 27 Geo. c. 29* ^vas therefore 
passed for the express purpose of removing that difficulty 
where the penalty does not exceed «£20, by enacting, 
that dienceforth '^ the inhabitants of every parish, town- 
ship, or place, shall be deemed competent witnesses for the 
purpose of proving the commission of any offence within 
ihe limits of such parish, township, or place, notwith- 
^oding the penalty incurred by such 'offence, or any part 
ihereof, may be given- or applicable to the poor of such 
•parish, township, or place, or otherwise for the benefit or 
use, or in aid or exoneration of such parish, township, or 
place : provided that the act diall not extend to any 
proceeding for the recovery of a penalty exceeding £^20j^ 
In regard to penalties exceeding that sum therefore, the 
Jaw remains as before the statute (d). 

But the disqualification arises from the witness being 
^actually rated, and not from a. liability to be rated; -for 
an inhabitant not in fact rated has been held a compe^ 
.tent ivitness, notwithstanding he was liable to b^ so(ej. 

{b) See Precedents, Appendiic, to be of the parisli itiight be a 

tit. Manufactures (Buttons). witness but not in the latter, 

(c) It 18 s^id, indeed, in one becanse in that tase all the inha- 

case, that a distinctjiou ^as made bitants would have the benefit of 

between the penalty being given it. R. v. Miller, 2 Barnard, 

cto the poor of the parish, as by 38S. • 

3 & 4 Will. S. c. 10, and to the {d) R.t). Davis, 6 T. R. 178. 

werntera of the poor; and that {e) R.v. Cottrel, Cald. 551. 
in the first case a person described 



Section 
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Section 6. Q^ Me ilfoefe of Extmination. 

/^f^o- Akhoiq;ii no mode of eiamtiuitioQ be pointed out by 
prwnee of tfic lUittttes giYiiig jurisdiction over the offence ; yet, as 
« l»rty* jiifltice lequires Ihtt the accused should be confronted with 
Ibe witnesses against bim^ and have an opportunity of 
cr(>8s<*ezaniinatiDn^ it is required by law in the summary 
mode of trial now uuder consideration, that the eyidenos 
and depositions should be taken in the. presence of tbs 
defendant, where he appears. For though the legislature, 
1>y a summary mode of enquiry, intended to substitute a 
more eipeditious process for the common law method of 
trial, it could not design to dispense with the rules of 
justice, as far as tbey are compatible with the method 
adopted. Indeed, it may be useful upon this occasion to 
notice the general maxim which has been laid down as a 
guide to the conduct of magistrates in regulating ail their 
summary proceedings, viz. that ^* acts of parliament in 
what tbey are silent, are best expounded according to the 
use and reason of tlie common law (f)^. Unless tiiere- 
fore the defendant forfeits this advantage by bis wilful 
absence, he ought to be called upon to plead before any 
evidence is given (^g^: and the witnesses must be sworn 
' and examined in bis presence (A) ; or if the evidence has 

been taken down in his absence, and is read over to bim 
afterwards, the witness must at the same time (unless 
the defendant upon hearing the evidence should confess 
the factfi^), be re^swom in his preaenee, and not merely 
called upon to assert the truth of bis former testimony (k) ; 
for the intent of the rule is, that the witness should be 
subjected to the examina^n of the defendant upon bis 
^ osth (/). 

(/) Vtrh. Pirker, C. J. R. r. (t) R. r. Hall, J T. R. 320. 
SimpsoD, 1 Str. 45. (A;) R. v. Crowther, T. R. 135. 



(g) 1 T. R. 320. {I) 2 Burr. 1163. 

(A) R. ». Vipout, 2 Burr, 1163» 



This 
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Thitf rule is confirmedy rather than contradicted^ by those 
casee referred to under a subsequent bead, wherein con* 
victions have been sustained without expressly aliedgin|{ 
the eiMeoce to haVe been taken in the presence of the 
deftndaiit(m)t for it will be found, that la all those 
cssea Ae jud^menl proceeded upon a presumpdon coU 
leeied from Ae whole con? iction, that the defendant was 
infiiet pveseiht, and did bear the evidence given, which 
mis always admitted to be necessary to the regularity of 
the magistrates proceedings (n). 



cessary. 



Section 7« Of the, Proofs necessary to support the 

Charge. 

* 

Where the facts constituting an offence are all of a 
positive nature, there can be no doubt that they must be 
established in proof, by the prosecutor, before any judg* 
ment of conviction can be pronounced. But with regard 
to such offences as are made penal only by the want of 
certain qualifications in the offender, or by the absence of 
certain exculpatory circumstances, a difficulty will some- Eridence.t* 
times occur in determining the degree of negative proof, J^lom'^''' 
which ought to be required by the magistrate. This is ^"^ ^^^ "**" 
exemplified most frequently in summary prosecutions on 

(m) R. c Baker, s 8cr. ie40. to fare. Snch a declaration how- 

R. r. Aiken, 3 Bnrr, 1786. K. r. ever is inconsistent with the rea- 

Kempfton, Cowp. 241. son ^ven by Sir J. Strange, 2 Str. 

(ji) Per Dennison, J. R, v. Vi- (840, aecordisg to wliose report 

pent, 2 Burr. 1163. That learned the ground of the decision was, 

judge, in cororaenting u|)on the that the court supposed the whole 

case of R. v. Baker, 2 Str. 1240, to have passed at the same time, 

explains it in the manner nieij- This supposition, though not very 

tioned in the text It must how- obviously arising upon the sUte- 

ever be confessed, that the latter ment in the conviction, sufficiently 

is not easily distins^nishable from shews that the law was understood 

the <»geof R. r. Vipont, and it is to require the presence in fact of 

said by Sir J. Bunow in a note to the witness. See also R. r. Lovat 

his report, 2 Burr. 1163, that one 7 T. R. 152. R. v. Thompson, i 

of the judges m R. t. Baker, dc- T. R. 18. R. v. Swallow, 3 T. R. 

riared he knew no law requiring 284. 
the preaeooe of the witness face 

tlie 



\ 
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die game laws ; since they attach only tipon persons ^s- 
titute of certain qualifications enumerated in 22 .and iS 
Car. 2. >c. 26f the absence of which is necessary to the 
jurisdiction of the convicting magistrate. Hie general 
cule of law dispenses with proof of a fiegative, and cast9 
the burthen of establishing. the exception in .the atAkma^ 
tive^ upon the party iieeking to .protect himself under it ; 
and that rule is fortified in the case under consideration! 
by the difficulty of ascertaining or proving the want of 
every qualification introduced into the game Jaws. How? 
eyer^ as far as it may be proper to state any conclusion 
upon a point still in suspense^ the duty of magistrates in 
this particular seems by the effect of decided authorities 
to be governed by a different rule from that which pre- 
vails in. trials at common law/ and to require the pro- 
duction of some evidence to negative tjbe existence, of 
such exemptions as are incorporated with the offence, or 
at least to authorize a conclusion of their non-existence. 
For if it be necessary^ as the preponderance of authorities 
seems to declare (o), that the evidence recorded in the 
conviction should go that length, it seems to follow, that 
the magistrate, to be able to make that statement with 
^ truth, should have some evidence of it before him. It 

was considered by Lord Mansfield (p), as a point fully 
settled, that it must be made out before the justice that 
the party had no such qualification as the law requires; 
and this, says his lordship, upon good reasons, inde- 
pendent of the authorities (9). In that opinion the 
judges Dennison and Foster fully concurred. To the 

(0) Post^ part ii. tnie as stated in R. r. Stone, 1 

(p) R. V. Jervis, 1 Bnrr. 153. East. 653, that the conviction was 

See also R. v. Marriott, 1 Str. 66* defective by the want of the nc- 

Blnet, q. t. v. Heeds, Covti, Rep. gative allegations in the informal 

5S5. Hon as well as in the evideucey yet 

(9) Jd. ib, and see the report of it is plain from the two reports of 

the same case, 1 East. 646, note, that case in Burrow, and in th^ 

The case of R. v. Jervis, (I Burr, note, 1 East. 653, that the opinion 

153,) can scarcely be considered of the '*ourt was expr< ssed as 

IIS less thart a fffvect authority much with reference to the evi- 

iipon this point ; for though it be deuce as lo the information. 

wxiglit 
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weight of these authorities is to be added> that of tba 
opinioii declared by Lord Kenyon and Mr. J. GroMi 
upon the latest case in which the attention of the court 
has been drawn to the question. . And it may be useful to 
attend to what the former points out as the course whicb 
the magistrate ought tp follow in requiring negative eyir 
dence of the want of qualification, because it is appU^ 
cable to all cases where exemptions are introduced into the 
enacting clause of. a penal statute. His words are, '^ It 
is said to be impossible for ihe prosecutor's witnesses .to 
give negative evidence of the want of qualification in de* 
fendant, but I do not see why it may not be done. A 
witness may give general evidence of it from his belief: 
he may know the defendant, and know that to all appear* 
ance he may not be a man of substance t evidence may 
be giv^n of his condition in life to raise a reasonable pre- 
sumption against his having any of the necessary qualifi* 
cations (r)'\ Oq tlie other hand, however, two of the 
learned, judges of the court of King's Bench in the same 
case (s), were of opinion, tliat the general rule of law as 
acted upon in courts of justice, ought to govern the pro- 
ceedings of justices, and therefore that no evidence of 
the want of qusdification ought to be required from the 
prosecutor. That opinion is founded upon the practice 
in penal actions on the same statutes, and upon the in- 
convenience of requiring positive testimony in support of 
a negative, which in many instanoes is of a nature that it 
is almost impossible for a witness to swear to, and that 
must lie almost wholly in the ki^owledge of the party 
accused. According to the view of those learned judges, 
if the affirmative fact, viz. the killing ihe game, be proved, 
and the defendant does not prove iiis qualification, or 
desire further time to do so, tliere is enough to warrant 
the justice in drawing the conclusion of the want of 
qudification, and in convicting the defendant of the offence 

(r) 1 East. ^50. Le Blanc, R. <?. Stone, 1 East. 

<#) Mr. J. Lawrence and Mr* J. 653. 

charged* 
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charged (f). Upon the whole therefore, the safest tonne 
and the moat agreeable to precedent seeois to be for the 
magbtrate to require some general evidence, (for that is 
admitted to be sufficient) arising from thecoiidition, or 
probable and apparent circumstances of the party, and 
tending to afford a reasonable presumption that he does not 
come within the exemptions of the statute. 

The defendant's own representations or admissions af« 
ford a legitimate and strong ground for the conclusion : 
and it has been decided that justices, before whom an 
information was exhibited on the game laws, were justi* 
fied in founding the want of the defendant's qualification 
upon the fact of his having sworn before them acting 
in anodier capacity, as commissioners of the income tax 
to an estate under ^100 a year (ir). ^ 

It must be observed however, that the doubt to which 
the foregoing remarks apply, arises only where the exemp- 
tions are either introduced or embodied by reference into 
the clause of the statute which describes the offence. 
For if those exceptiom come by way of proviso in a se- 
parate clause or act, attd without reference in the enacting 
clause, incorporating them therewith, it' is a. known and 
acknowledged distinction tliat the defendant in such cases 
must bring himself by proof within die provisp by which 
he seeks to protect himself (v). 



Efise 



Section 8. ()f the Defence* 

When the witnesses in support of th^ charge have been 
heard, the defendant should be called upon for bis de- 
fence : and the magistrate is bound to hear the evidence 
tendered by liimCn?); that he may afterwards, as it is 

<1> Per Lawrence, J. l East. 1 East Oir,i>of«»^ andLcV^K^v* 

653. yon, l East. 650 ; and R. «• Brj- 

(a) R.a. Clark, 8T. R. tfiO. an, S Str. llOl.pMt. 

(a) Deoniion, J. R, v, Janrif, (w) jinifp p. 17. 

proper 



OF THE PEEIIMIKARY l^ROCECDIKGS. SS 

proper to do, state it in the record of conviction, if he 
should notwithstanding give judgment against him (x). 

Besides a denial of the charge, the accused may defend Exemp- 
himself by proving that he is within some proviso or ex- oi!^' ™° 
ception which excuses or qualifies the fact charged ; or, 
that the act complained of was done under an asserted 
authority, or pursuant to a claim of right or property. 

It has always been held as a maxim, that where pro* Claim of 
perty is in question, the exercise of a summary juf isdic* thoaiy! *** 
tion by justices of the peace is ousted (^). This prin- 
ciple is not founded upon any legislative provision, but is 
a qualification which the law itself raises in the execution 
of penal statutes {z) : and is always implied in their con- 
struction. 

Tlie following cases illustrate the extent and applica- 
tion of this rule. 

The first case arose on an objection made to a con- 
viction for deer stealing, viz. that it was only stated that 
the defendant unlawfully killed, &c. for, it was urged, 
every unlawful killing is not within the act. Upon which 
Lord C. J. Holt said, " without doubt, if the defendant has 
but a colour of title the justices have no jurisdiction. 
If there is a pretence of right, we ought to suppose that 
the justices would do right and acquit the defendant, be- 
cause he is entrusted with the execution of the law. 
Thus, if there was a dispute about the limits of a walk 
in a forest, and one claims as part of his walk, what is in 
feet a part of the division of another, and accordingly 
kills deer there, the case is out of the intent of the act. 
though plainly within the words. The intent is, to 

W R. V. lK)vet, 7 T. R. 153, s. 9. (the first act which gives an 

^\ « « ^ «« appeal,) the appeal clause makes 

(jf) R. V. Bamaby, 1 Salk. 181. the determination of the justices 

3 Salk. 217. 8 Lord Raym. 900. final, with this proviso, « if no 

. («} It IS sometimes also the sub- title to anyland, royalty, or fishery 

ject of special enactment, as in be therein conceraed.** 
the statute 22 and 23 Car. ^ c. 25, 

9 . punish 
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punish rogues and vagabonds^ and not persons who bj 
mistake exceed what the law warrants (a)." 
Colour of As the same rule applies in this particular to actions 

for penalties, the principles adopted in cases of that de- 
scription may be referred to as apposite to the present 
subject. And though these decisions arise chiefly upou 
one description of offences, viz. that which is founded on 
the game laws, it may be useful to collect them in this 
place under one view ; since the principle is equally ap- 
plicable in other instances, to the case of persons charged 
with penalties for acts done under a visible authority or 
alledged title. 

From these it will be seen, that without entering into 
the substantial merits of the title set up, it is sufficient to 
stop the summary interference of a magistrate by con- 
viction, that even a colour of title appears to be in ques- 
tion, and that the act was really done under an assertion 
of that supposed title, however weak the claim may 
appear to be. Thus it has been held, that the act of 
killing fish in a private fishery, after notice given to the 
owner that it was done with intention to try the right to 
the place in question, did not subject the party to pe- 
nalties under 5 Geo. 3. c. 14. s. 4, although the same 
title had before been tried and determined by a verdict 
against the party now clainungit; the act of parliament 
having expressly excepted persons who have a just right 
or claim (i). 

Again, in an action for a penalty for destroyii^ game, 
the plaintiff was nonsuited by the direction of Mr. J. 
BuUer, upon its being proved that the defendant was 
game keeper to Sir R. Hoare, of his manor of B. and 
had as such been in the habit of shooting, over the place 
where the game was killed, and no evidence was given of 
the place where. the act was committed, being out of 
that manor* The learned judge said he would not put 

(a) R, V. Speed, 2 Z^ordRaym. {h) Kinnersley v. Orpe, Doag* 
583. 500. 

it 
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it upon the defendant to prove the place within the 
manor ; for that he would not^ in such an action, try the 
boundaries of a manor (c). The same learned judge, 
upon another occasion, refused to let the boundaries of a 
manor be tried in an action for penalties for killing game; 
and declared, that if only a colourable title in the person 
under whom the defendant acted were made out, with the 
exercise in fact of manorial rights, it would be a suffi- 
cient defence against the penalties of the statute {d). 

The rule however ought not to be so extended as to Fictitious 
enable an offender to arrest the summary jurisdiction of {IJfg^"^^ °^ 
the justice by a mere fictitious pretence of title. An as- available. 
sertion of right therefore is not to be regarded, where it 
evidently appears that no colour or pretext for it exists ; 
as where the parties own shewing or other manifest 
circumstances prove the claim to be wholly groundless. 
Thus, in an action for penalties for killing game, the 
defence set up was, that the defendant was game keeper 
to a person named Roebuck, who was merely proved to 
have been promised a deputation by the plaintiff as lord 
of the manor, but who had since been warned by him to 
desist from shooting there. Upon the first trial the jury 
were directed to consider only, whether the defendant 
really acted as game keeper to Roebuck, which was ruled 
to be sufficient, • however groundless RoebucKs claim 
might be. A verdict was found accordingly for the de- 
fendant; which the court of King's Bench afterwards 
set aside, on account of the mis-direction ; and upon that 
occasion Lord Kenyon said, '^ the court have before de- 
clared as they now do again, that where a party has even 
a colourable title only to a manor, a penal action is not 
a mode of proceeding by which they will investigate it. 
But here nothing of the sort is pretended, for it is ad- 
mitted on the part of the defendant that the plaintiff was 

(c) Hawkins t. Bailey, 4T.R. {d) Blant v. Grimes, 4 T. R. 
681, note (a). 682, note. 

p £ lord 
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lofd of the manor ; but it is inafted that he promised 
die deputation of the manor to Mr. Rodmck* This de- 
cides the qoestion; for a man cannot convey to another 
the power of appcHnting a game keeper without a con- 
veyance also of the manor itself. But it has been said 
that the servant acted bond Jide, and is therefore not 
within the act. He indeed chose to trust to what his 
master told him, but as die master had no right or even 
colour of tide, it is no justification to the servant (e)." 

In diis case it was apparent from the defendant's own 
shewing, that the ground of his excuse, viz. as game 
keeper to a person who was not the lord of the manor, 
and who only set up an agreement for a deputation to him^ 
self, wholly failed. But as questions of right can still 
less properly be examined by ma^trates in a summary 
way, than even in a penal action by a court and jury^ it 
may be prudent for magistrates, when questions pf this 
kind occur, to abstain from any other enqiury, than whe- 
ther the act was really done under an idea of authority 
jentertained at the time, and not fabricated afterwards for 
the mere purpose of evading the penalties ; and if it ap- 
pears to have been done under such real impression, to 
dismiss the complaint without investigating the Jegal 
grounds of the claim at all. For a matter which would 
not be any defence in an action of trespass, may never- 
theless form a good ground of protection against a sum- 
mary conviction; as appears from the instance put by 
Lord C. J. Holt, in a case already referred to {f), where 
he lays it down, with reference to a summary conviction, 
that if the keeper of a walk in a forest gives leave to a 
third person to kill a deer, though this licence does not 
give sufficient authority to the third person to kill it, jet 
it will not be an unlawful killing within the statute (3 & 4 
'Will. & Mary, c. 10,) because there is a colour of right. 

(«) Calcnft V. Gibbs, 5 T. R. (/) R. o. Speed, 1 Lord Ray- 
19. mond, dSS. 

Upon 
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Upon this subject it may be proper to notice a question 
which has been raised, without being decided, whether 
the penalty of keeping an alehouse without licence be 
iocorred by a person acting under a licence^ which is 
void from an irregularity in the jurisdiction of the magis- 
trates who granted it. The prevailing opinion seems to 
be in the affirmative ; but owing to a difference of opinion 
existing in the court, the point was not determined in the 
case in which it arose (g). 

It is said (A), that upon a suggestion of title, the court 
of King's Bench, at any time while the conviction re- 
mains below, and has not been removed by certiorari, 
m]l grant a prohibition after conviction to stay the justice 
from proceeding upon it. 



Section 9. Of giving Judgment, and fixing the 

Penalty. 

When the case and evidence have been heard on both 
aides, it remains for the magistrate to convict the party, 
<»* to dismiss the complaint according to his judgment 
upon the circumstances. The degree of credit due to 
the evidence on either side is entirely for his consideration. 
For justices, upon these summary proceedings, are placed 
in the situation of a jury, and their judgment is conclu- 
sive as to the facts brought before them {%). It is suffi- 
cient therefore to authorize a conviction that there is such 
evidence before the magistrate as might in an action be 
left to a jury ; and the court of King's Bench, when the 
conviction is brought before it, will not examine further, 
to see whether the conclusion drawn by the magistrate be 
or be not the inevitable conclusion from the evidence (&)• 

ig) Cald. 305, 6, note (lO). (t) R. v. Reason, 6 T. R. 375* 

R. V. Bryan, Andr. 81; R. v. Smith, 8T. K. 590. 

(fc) Per Holt, C. J. % Lord Qc) R. v. Davis, 6 T. R. 178. 
Rajrmond, 901. 

And 
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And if the magistrates think fit to dismiss the charge, 
although there appears primd facie ground for a convic- 
tion, their acquittal cannot be questioned ; since no other 
court can judge of the credit due to witnesses which it 
did not hear examined (/). 
Fixing Tjjg magistrate is not obliged to fix the penalty at the 

instant of conviction, but may take time either for the 
purpose of informing himself of the legal penalty, or of 
considering the amount proper to be imposed. There- 
fore, though the forfeiture must necessarily appear as a 
part of the judgment in the conviction when formally 
drawn up (m), (which will otherwise be irregular), yet, if it 
be ascertained and imposed at any time before the con- 
viction is so drawn up, and appears in the record returned 
to the court of King's Bench on a writ, of certiorari^ that 
court will not hear any objection on the ground that it 
was not in fact imposed by the magistrate at the time 
when he convicted the offender (n). 



Section 10. Of making out the Conviction, and giving 

Copy, 8^c. 

Convection, »p|jg proceedings of justices of peace by summary con- 
viction are matter of record (o). It becomes therefore a 
part of the magistrate's duty upon every conviction^ to 
record the proceedings in a formal shape ; for the pur- 
pose of having it returned and filed at the sessions, which 
. in point of strictness ought to be done of course upon 

(I) R. V. Reason, 6 T. R. 376. 8 Co. 60, 38. Lord C. J. De Grey, 
(m) Post, Judgment, however, ^ HI. Rep. 1146, ob- 
(n) 2 Lord Raymond, 1514. 1 serves, that this position cannot 
Salk. 352. be generally and universally tme. 
(o) 12 Dalt. c. 2. R. 4. Accord- However, the reasons assigned by 
ing to Lord C. J. Holt, in the paiton, c. 9, s. 4, for considering 
case of tlie College of Physicians, the acts of justices of peace on 
1 Salk. ^0, wherever there is a penal statutes as matters of re- 
jurisdiction erected with power cord seem to justify tlie idescrib- 
to fine and imprison, that is a court ing them ad fitith. See f»oii|, part ii. 
of record, land what is there done c. 1. s. 1. 
is matter of record: and so is 
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all convictions ; but more particularly in those cases where 
any part of the penalty goes to the crown, in order that 
such fines may be estreated into the Exchequer (py 

The summary jurisdiction of justices, though their 
proceedings be matter of record, is not however com- 
prehended under the general denomination of the King*s 
courts; and therefore it has been resolved, that the pro- 
visions of acts of parliament, which speak of proceedings 
by bill, plaint, or information, in any of his Majesty's 
courts, do not extend to proceedings of a nummary nature 
before justices of peace (j). 

The defendant seems also entitled to have a copy of the Cop^otcoif 
conviction, if it be necessary to his defence against an fendant'a 
action for the same offence. And where a magistrate re- ^^^^ ^' 
fused to grant a copy which was required for that purpose, 
he was compelled to pay his own costs of returning the 
conviction into the King's Bench, on a certiorari which 
the defendant was under the necessity .of suing x)ut as the 
only means of procuring a copy{r). 

In point of fact however, the constant practice is, for Practice •• 
the justices, at the time of their judgment, merely to take up wnvicl 
minutes of the charge, examination, and -other proceed- ^°^ 
ings, without attention to precise form, to serve as memo* 
randa for drawing up a more formal statement, if it 
should be required to £le the conviction at the sessions, 
or to return it to a writ of certiorari. Nor is tliere, pro- 
vided the statement be warranted by the facts, any legal 
objection to this method; which the court of King's 
Bench has been in the habit of recognizing (s). Indeed 
it is allowed, that the formal conviction may be drawn 
up at any time, before the return to the certiorari or 

(p) R. «. Eaton, 2 T. R. 285. iq) R. ». Steventon, 2 East. 

R. V. Back, 1 Str. 127, held, that 374. 

there mast be a formal conviction (r) 3 Burr. 1721. 

upon the statute of Hawkers and (») Per Lord Kenyon, 1 Ea&t» 

Pedlars (8 and 9 Will. 3. c, 25,) 188, 189. 10 Mod. «82. 
though the statute mentions no* 
^ng of it. 

sessionsi 
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sessions^ though after a commitment (t), or after the 
penalty has been levied by distress (u). 

The conviction returned to the sessions, or to the 

court of King's Bench, is the only one of which those 

courts respectively can take notice ; even after the naagis- 

Copydfr- trate has delivered to the defendant a copy of a con- 

livered not . ,• , i • i i i •»• 

binding. viction, as that upon vi^nich the subsequent proceedings 
have been founded^ he is not thereby precluded from 
drawing up and returning a conviction in a formal shape, 
which is to be taken as the only authentic record of the 
proceedings. 

Thus^ after a distress and a warrant of conunitment 
issued, the party having applied for a copy of the proceed- 
ings, a copy of the original minutes was furnished to him 
by the justices clerk : and the justice afterwards drew up 
and returned to a certiorari another and more formal 
conviction, dated as of the day when the original pro- 
ceedings were had. The latter conviction was warranted 
by the facts, but was more regular, and in that respect 
differed from the copy furnished to the defendant, which 
was in some respect£i informal. A criminal information 
was moved for against the justice, on th^ ground, that 
though magistrates ought to be indulged with a reasonable 
time for drawing up their convictions, yet, when issued by 
their authority to the parties, and acted upon by levying 
execution, they ought not to be altered ; and it was 
urged that the parties, by such alteration being permitted, 
were liable to be drawn into unnecessary expence; as in 
that very instance, the defendant having received from the 
magistrate a copy of a conviction which was clearly bad, 
had been induced to apply for a certiorari to relieve 
himself from it. The court however not only refused to 
grant an-information, but said, that if the magistrate had 
done no more than return the conviction in a more formal 
isbape, instead of sending it up in the informal, one in 

(0 Massey «• Johnson, 12 East* (u) R. v. Barker, t East. 82* 

which 
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wbich it was first drawn, and supposing the facts war- 
ranted the return actually made, it was not only legal, 
but laudable in him to do as he had done ; and he would 
have done wrong if he had acted otherwise'(t;). And in 
answer to the argument of the defendant being drawn 
into the expence of litigating the conviction, the court 
observed, that a mere informally in the manner of drawing 
up the conviction ought not to be the inducement for 
removing it into the King's Bench, but 'some substantial 
defect in the justice and legality of the proceeding before 
the magistrate. 

Thus also in one case, where the copy delivered to the 
defendant contained a mistake in the name of the in- 
former (21^) ; and in another, where the warrant of com- 
mitment mis-stated the name of the person on whose oalh 
the conviction was founded, it was held, that these errors 
might and ought to be corrected in the conviction formally 
returned : and the court will not allow the defendant to 
avail himself of the variance as any ground of objec- 
tion {x). 

In all these cases however, it is understood, that the 
corrected statement must be conformable to the truth of 
the facts as they really took place. And as the court 
gives creXlit to the magistrate for the truth of the facts 
recorded in the conviction, it will hold them punishable 
for making a false statement (^). 

(o) R.V. Barker, 1 East. 188. the jaatices in the execution of 

(w) R. V. AUen, 15 East. 333. that power the law has entrnsted 

[x) 12 East. 67, poaty AppeaU them with, if the justices should 

(y) 15 Blast. 546, and by Lord make a false return, whereby the 

C. J. Parker. R. v. Simpson, 10 party as well as justice is abused, 

Hod. 382> '' as we ought to credit they may be punished*" 
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PART IL 



CHAPTER I. 



Cf tie general Farm, and requisite Ctualities of a 

Conviction. 



W E proceed in the next place f o explain the form and 
feqaisitesof tlie conviction itself ; which has been already 
described as a record containing a memorial of all the pro- 
ceedings that have taken place up to and including the 
judgment or sentence (a). It must therefore regularly b^ 
certified under the hand and seal of the convicting magis- 
trate ; for that is the only regular mode of authenticating 
it as his record (b). 

The particular rules applicable to the distinct parts 
of a conviction will be more fully explained under their 



(«} 1 Salk. S77, That penal mas. Comb. 289. Skin. 562.) said, 

convictions have always been con- that he saw no necessity wl^ a 

sidered as records appears as well conviction for keeping a private 

from their being always so styled still should be in Latin any more 

la writs of certiorarif as from the than an order of bastardy. The 

miformyand as it shonid seem in- practice however viras taken for 

dispensable^ practice, before the granted in the case of R. v, Lloydt 

act of 4 Geo. 2. c. 26, which re- 2 Str. 999> and referred to as a cri- 

^aii*ed them when filed to be in terion to distinguish orders from 

Latin ; as all records then neces- convictions. It is further con- 

sarily were by the statnte of Ed- firmed b^ 6 Geo. 1. c. 21. s. 3, and 

ward 3, In the case of R« r. Che- by the form used in writs of eet' 

Teney (an. 11 Geo. 1.) 2 Lord ^iorart applicable to such proceed- 

Haymondy 1368, a conviction for iugs, by which they are styled 

swearing was quashed because it ** records." 

was in English. Lord Holt in- {h) 1 Bum's Justice, 576, last 

deed, in another case (R. v. Lo« ed« Bosc. 11. 



proper 
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proper heads ; but it may be expedient to notice in this 
place certain rules relating generally to its form and qua* 
lities. 

1 . A conviction ought to be in words and figures at 
length (c). 

2. In analogy to common law proceedings of record, May be in 
in which each step in the cause is supposed to be entered tenscT 
upon tlie record at the time it takes place, it was formerly 

beld, with great strictness, that a conviction must regularly 
state all the judicial proceedings before the magistrate in 
the present tense ; and many convictions have been quashed 
for not conforming to that rule (d). But modern deci- 
sions have relaxed this, rule, and it is now admitted, that 
those judicial acts which took place prior to the date of the 
judgment, and conviction, may and ought to be stated as of 
the time past. Thus a conviction stated, ^^ that on the 
second day of March, R. B. (the informer) came, &c. and 
now on this sixth day of March came the said S. H. (the 
defendant), Sec. and the said S. H. now here being required 
to answer, &c. confesseth the offence {** dated the 6th day 
of March. The objection, that the information and ap« 
pearance should have been in the present tense, was OFer-* 
ruled (e). 

Tlie judgment itself, however, is properly to be recorded Jodgmeni 
in the present ; agreeably to what is laid down by Lord C. unse!***** 
J. Hale, as a rule in stating the proceedings of all inferior 
courts, viz. that the acts of the court (by which is probably 
understood the judgment) ought to be in the present tense^ 
but the acts of the parties may be in the past, as venit et 
protulit hie in curia quandam querelam suam(f). 

(c) 2 H. H. 170. for a forcible entry on view was 

(i() In K. V. Roberts, IS Lord quashed, becanse it set forth the 

Raymond, 1376. 1 Sir. 638, |n*<p« view in the past tense, aecesiimMM 

MtUii mctwnentuM, instead of prce- et vidimua. 

tt^f was held bad. So in R. o. {e) R.v. HaU, 1 T. R. 320. 

I^aadem, 1 Str. 443, a conviction (/) HaU o. Clarke, 1 Mod. 81. 

The 
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general 



Certtinty. 



The general qualities of a conviction in substaitee are^ 
firsts that it be full and correct ; and^ secondly^ as the whole 
jurisdiction in summary proceedings is founded upon and 
«iolelj derived from special acts of parliament^ it is funda- 
mentally required, in a conviction for any offence, that the 
directions of the particular statutes relative. of that offence 
should appear upon the face of it to have been substan* 
tially complied with ; both as to what regards the subject 
matter of the offence being clearly brought vnthin the mean* 
ing of the acts, and also the method of proceeding and final 
judginent(gj. And if the charge falls short of the neces* 
sary legal decription of the offence, the omission is not 
cured by any allegations of its being done unlawfully, or 
fraudulently^ or the like ; or by stating that it was against 
the form of the statute (h): for the last allegation is no 
more than a legal inference which must be supported by 
the premises (^ij. 

Another indispensable property of a conviction is cer- 
taittty. But as there will be occasion to illustrate this 
more particularly afterwards, it may suffice at present to 
observe, that the same rule holds true with equal strictness 
in convictions, as in indictments, viz. that the charge should 
be positive and certain, in order that the defendant may 
both be apprized how to direct his defence, and protected 
from a second accusation for the same f^ct(k): and in 
order also that the evidence may be seen to support the 
charge, and the ju<%ment may appear appropriate to the 
offence (I), An offence therefore cannot be charged dis-^ 
junctiveh/f or in the alternative in a conviction, though it 
may be so in an order (m). 



(g) Jiones., IS^. 170. Cole's 
case, Jenkins, 174. Sbo. 48. R* 
V. Llewellyn, Comb. 439, post, 

(A) R. V. Jiikes, 8 T. R. 536. 
R. V. Jarvis, 1 Burr. 148. 

(t) Dy. 363. lStr.493. 



(k) 2 Str. 900. 

(I) Vide Hawk. P. C. B. ii. 

(m), R. o. MicUlIehunt, 1 Burr. 
399. iSalk. 372. 3 Hawk. c. 25. 
8. d9. 



Though 
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Though in general it may be sufficient to state the fact Punuini^ 
in the words of the act of parliament fis^ ; yet it is not al- onhesta*. 
ways safe merely to convey the description of tlie offence ^^^'' 
in those words. For where the statute describes an offence 
in such general terms as will embrace a variety of circum- 
stances^ a general description^ though pursuant to the words 
of the act, is insufficient (^o^; unless the circumstances be 
set out with time, place, number. Sic. Also if the offence 
be such only sub modo, the offender must appear to be 
within the penal conditions specified ; and consequently all 
those modifying or exempting circumstances which are 
enacted in the same clause with the offence itself, and the 
absence of which is a constituent part of die crime, must 
be expressly noticed (p). Indeed, in the opinion of Mr. 
Serjeant Hawkins, that rule should extend even to the 
provisoes introduced by distinct clauses Cj): but the more 
numerous authorities only carry it to those which exist in 
the enacting clause. 

Another maxim is, that all the facts necessary to sup- intendmoit, 
port the proceeding be expressly alledged, and not left to 
be gathered by inference or intendment. For example, in 
a conviction for having concealed brewing vessels, the de- 
position, which appeared to be taken on a day subse- 
quent to the information, only made the witness state, that 
the defendant now has two concealed vessels, &g. ; and 
the conviction was quashed, because it should have ap- 
peared that he had them at the time of die information ; 
for, though the words might be made to imply as much, 
yet Lord C. J. Holt said, a conviction must be certain, 
and not taken by collection (r). 

But though equal certainty, and in seme cases even more Tecbakii 
particularity, be required in convictions than in indict- ^^"^ "^' 



neceiiaiy. 



. (k) R. v. Speed, 1 Lovd Ray- (p) 1 Lord Raymmid, 1<0« Str. 

iDond,583, perHolt, C. J. 1101. lT.R.144. 

(o) R. ». Jarvis, 1 Burr. 152. 1 (g) 2 Hawk. c. 25. s. IIS. 
Str. 494, 495. 18 Hawk. c. 25. (r) 1 Lord Raymond, 509. 

meats, 
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mentSf with regard to the statement of the facts which con- 
stitute the oiFence ; yet the same legal nicety and formality 
of expression which is indispensible in indictments, is not 
necessary in summary proceedings. Lord C. J. Holt, 
though he seems to iiave leaned towards a strict examina- 
tion of summary proceedings, says, that ** in convictions by 
justices of peace in a summary way, where the ancient 
course by indictment. Sec. is dispensed with, the court may 
more easily dispense with forms ; and it is sufficient for 
justices in the description of the offence to pursue the 
'words of the statute, and they are not confined to the legal 
forms requisite in indictments for offences by common law : 
all that is necessary is to shew such a fact as is within the 
description of the statute, and to describe it as the statute 
wills (s)J* It is evident, however, from the context, that 
this language refers only to those technical phrases or 
forms of pleading to which indictments are tied down. 
And this appears to be Mr. J. BuUer's view of it, when he 
says, that *^ the court, in considering convictions, is always 
strict in two or three points ; first, that a jurisdiction is 
shewn by the person convicting ; secondly, that the part/ 
has been summoned ; thirdly, that the case is duly made 
out in evidence : but the court has not been strict in the 
technical words of them, and I know of no case,'' he 
observes, ^' which says that summary convictions shall be 
drawn in any precise form (t)r 
Omira pa* Therefore the fact need not be charged with the words 
against the peace of the Kingfu^. This indeed seems to 
be unnecessary, for the reason suggested by the Attorney- 
General (Sir £. Northey)ft7^, viz. that these prosecutions 
are not by the King, and he can have no fine upon them for 
the breach of his peace* 

(«) 1 Lord Raymond, 581. 583. («) R* v. Chandler, 1 Lord Ray* 
1 Salk. 378. mond, 581. 

(0 R, V. Green, Cald. 391. (v) l Salk. 378. ' 

Neither 
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Neither is the omission of the word unlawfully miy ob« 
jection (w)y unless it be distinctly used ia the act as part of 
the description of the offence (x). 



In order to simplify the task of drawing up convictions^ Sia^viiiiy 
many of the modern penal acts provide certain compendi- "'■^ 
ous forms^ which, though given as models, are for the most 
part directory only, and intended to assist the magistrate s 
duty, being usually some such words as, *^ that the justice 
be authorized or empowered to draw up the conviction in 
the form or to the effect following, that is to say, &€•" 
In some cases, however, the form is peremptorily pre- 
scribed, and must be exactly followed. 

In the use of these forms it will be expedient to attend 
to the following points, which will be more fully illustrated 
in the sequel : first, that where a blank is left for inserting 
the offence, the same accuracy is required in the descrip* 
tion of it as in other cases (y^ : secondly, that although, as 
is often the case, the act directs '^ that no conviction under 
that act shall be'set aside for want of form, or through the 
mistake of any fact, circumstance, or other matter, pro- 
vided the material facts alledged be proved," yet notwith- 
standing these or the like words, every material fact must 
be alledged, and the omission, if any, is not aided by re- 
ference to such clause (z)» It deserves to be remarked 
that Lord Kenyon, in allusion to a provision in the terms 
Just mentioned, says, '^ with regard to the section in the 
act, that no conviction shall be quashed for want of form^ 
I confess I am not able to understand it as applied to pro- 
ceedings removed into this court. It enacts that no con- PrtyvMcn 
viction on this act {S6 Geo. 3. c.60. s. 11.) shall be set J^'**'^ 
aside by any court for want of form, or through the mis- 
take of any fact, circumstance, or other matter whatsoever, 
provided the material facts alledged in such conviction, 

(w) IL V. Chipp, Str. 711. {y) R. r. Hayell, 13 East. 139, 

(x) R. 0. Speed, 1 Lord Ray- (%) R. v. Jukes^ 8T. R. 5S6. 
nond, 583. 

and 
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and upon tihich the same shall be grounded, be proved to 
the satisfaction of the court. 1 can understand it as far as 
it respects the proceedings before the sessions by way of 
appeal. On an appeal the whole case is gone into, evi- 
dence is to be given to support the conviction^ and then it 
may be known whether or no the material facts alledged 
in such conviction, and upon which the same shall be 
grounded, be proved to the satisfaction of the court. But 
"when the conviction is removed here by certiorari, I do 
not understand how we can inquire into those facts (a).^ 
3dly, If any particular form be prescribed as indispensibly 
necessary, that must be strictly complied with (b) ; but if 
the act only declares that the magistrate may draw up the 
conviction in the form or to the effect there exemplified, 
then, provided the conviction contains every thing required 
by the form given, it will not be vitiated by unnecessarily 

Superfluous Stating more than is required. Thus, on 31 Geo. 3. c. 21, 
which, by sect. 4, directs the conviction to be drawn up 
accoi'ding to a form there specified, or to the effect thereof, 
the magistrate having, besides all the requisite particulars, 
unnecessarily inserted what was not required by the speci- 
fied form, viz. the information, summons, appearance, and 
names of the witnesses, but not the evidence ; it was ob- 
jected, that the conviction was neither good at common 
law for want of setting out the evidence, nor by the sta- 
tute, as it did not strictly follow the form there directed, but 
the objection was over-ruled, because it was held, that as 
the conviction contained all that the form required, it was 
not invalidated by stating what was unnecessary (c). 

Sarpinsage This last observation leads us to take notice of a general 
maxim applicable to convictions in common with all other 
legal forms, viz. that any defect in the manner of stating 
that which is in itself surplusage, and might be omitted al- 

(«) 8 T. R. 540. (c) R. V. Jciferies, 4 T. R. 

(6) R. u. Jefferics, 4 T. R. 769, 768. 
per Lord Kenyon. 

togedier^ 



in general. 
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together, does Hot vitiate the rest vvhich is sound. An ex« 
ample of this maxim is found in the case last cited, and is 
confirmed by what was ruled in the case of a conviction on 
the Conventicle Act, 0,0, Car. 2. c. 1, in which some of the 
exceptions introduced by a later act, and not necessary to 
have been noticed at all, were defectively negatived, not- 
withstanding which the conviction was held to be good, the 
unnecessary reference to those exceptions being rejected 
altogether as surplusage (d). Thus also, where a convic- 
tion and penalty was stated to be for breiking and entering 
a park, and chasing a deer, founded upon a statute which 
mentions only chasing deer, without any reference to the 
offence of breaking and entering the park, it was adjudged 
that the conviction was good for that offence which was 
contained in the act, though it also embraced another fact 
which was not punishable (e)* 

Under this article may also be noticed, that an impossible impossibi* 
or incongruous date, if the conviction be complete with- *^*^^' 
out it, may be rejected as surplusage and will not 

hurtr/;. 

Lastly, It is a general rule, that a conviction being an 
entire judgment must be good throughout. For if any 
material part be faulty, it vitiates the whole (g)* 



Section 2. On the Construction of Convictions. 

It may be proper in this place to offer a few remarks on 
the principles adopted by the courts in the construction of 
penal convictions, more especially as expressions are occa* 
siooally found in the cases which have come under their 

fd) R. tJ. HaU, 1. T, R.320. 1 T. R. 2491. By consent, how- 

(c) R. V. Drake, 2 Sh. 489. ever, it seems, that a conviction 

(/) R. V, Pifeton, 2 East. 196. may be set aside as to part of the 

{g) R; ». CatheraU, 2 Str. 900. judgment, Cowp. 728. 

£ adjudication, 
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aiyudication, tendit^ to a noUon of greater strktuess be- 
ii^ exercised in the exatniDatioa of these than of anj' othet 
criminal proceedings; aod calculated to represent the 
Bummary jurisdiction from which they originate as deserv- 
ing the peculiar vigilance and jealousy of the superior 
courts. It is an unquesUonable principle of the conamoa 
law in the construction of penal statutes, however «e- 
cuted, that they shall be taken favourably for them upon 
whom the penalty is irflictedCA^: and the judges at dif- 
ferent periods may seem to have (bought the application of 
this maxim more particularly requisite in proceedings of a 
summary kind. Lord C. J. Holt is represented upon one 
occasion as expressing himself thus in the case of a con- 
viction on a penal statute, " Every body," says be, "Vnows 
that this being a penal law ought by equity and reason lo 
be construed according to the letter, and no further. That 
it is penal is plain from, the penalty, and what is highly so, 
the defendant is put to a summary trial different from magna 
charta, for it is a fundamental privil^;e of an Engltsbmao 
to be tried by a jury. Then, where a penalty is ioflicted, 
and a different manner of trial from magna charta insti- 
tuted, and the party offending, instead of being tried by his 
neighbours in a court of justice, shall be convicted by a 
single justice in a private-chamber upon testimony of one 
witness, I fain would know if on (he consideration of such 
a law we ought not to adhere to the letter without carryii^ 
the words farther than the natural sense (t)." Similar ob- 
servations upon the nature of summary proceedings, as 
taking away the right of being tried per pares, are found in 
, the mouth of the same judge on another occasion (A). 
These sentiments agree with the opinion occasionally de- 
livei^d from the bench, intimating, that the court ought to 
hold a tight hand over these convictions (i). Mr. Serjeant 



(h) Plow. IT. Id. aOfl. R. «, Ptckham, Comb. 439. 

{>) R. P. WbMtler, Holt, !15. (I) B. v. Corden, 4 Burr. 3Sai, 

(ft) R.v.Chandlcr,2Salk.3r8. fertmiam. 
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Hawkiiis likewise assigns as a reason for requiring greater 
certainty in them than in indictments^ that the defendant 
has DO opportunity of pleading to these summary forms (m). 
This reason is adopted^ by Lord Kenyon (n) ; and by Lord 
Mansfield (o), who says^ *' coijvictions must be taken 
strictly, and it is reasonable they should be so, because they 
must be taken to be true against the defendant, and there- 
fore ought to be construed with strictness." li is also af- 
firmed by Mr. J. Ashhurst(/>)y '* that the construction 
oiight to be more strict upon convictions than upon indict- 
ments, and the reason is^ because the jurisdiction is sum- 
mary." 

On the other hand, however, there Arc not wanting ex^ 
amples of a less rigid construction, supported by opinions 
Mrbich almost intimate a disapprobation of that strictness 
inculcated in those we have already noticed. Among these 
may be remarked what is said on another occasion by the 
same learned judge whose opinion has just been quoted, 
Mn J. A^hhurst. '' As to the principle drawn from the 
old cases, that the court will be asttUe in discovering de- 
fects in convictions before summary jurisdictions, there 
seems to be no reason for it. Whether it was expedient 
that these jurisdictions should have been erected^ was a 
matter for the consideration of the legislature, but as long 
as they exist, we ought to go all reasonable lengths to sup- 
port the determinations. Therefore, in whatever light they 
may have formerly been viewed, the country is now con- 
vinced that it derives considerable advantage from the exer- 
cise of the powers delegated to justices of peace; and in 
modern times they have received every support from courts 
of law (9)." Many examples likewise occur in the fol- 
lowing pages, of . favourable intendments made in sup- 
port of convictions, which afford proofs that the rigid 

(lit) 9 Hawk, c 35. s. 13. (p) R. v. Green, Cald. 39U 

(n) R. V. Jukes, B T. K. 544. (9) 2 T. R, 19* 

(d) R. V. Little, 1 Burr. 613. 

s S maxima 
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maxims expressed on other occasions are not to be taken 
literally. 

In order to reconcile opinions and cases which upon 
first view seem to be at variance with each other, a distinc- 
tion has been suggested by a very judicious writer, which 
appears to be warranted by closer examination of the au- 
thorities. A conviction, it must be recollected, contains 
^ a memorial both of the charge and of the judicial steps 

taken by the convicting magistrate. The question of the 
magistrate's authority^ as collected from the record, is dis* 
tinct from that of the regularity of his proceedings : and 
though nothing can be intended to aid or extend an extra- 
ordinary and circumscribed jurisdiction, yet something may 
reasonably be presumed for the regularity of proceedings 
legally commenced. Therefore, says Mr. Boscawen, 
though, the court will not admit a summary, and (if one 
may still use the expression) an unconstitutional jurisdic- 
tion, unless the case in which it is exercised be literally the 
same as described by the statute, yet the magistrate once 
appearing to be duly authorized, they will not presume 
against the regularity and justice of his proceedings, if he 
has stated them with but a reasonable degree of accu- 
racy (r). Agreeably* to this idea, the cases which carry the 
doctrine of strictness the farthest will be found to relate to 
points affecting the jurisdiction : such are the style and title 
of the magistrate (5) ; the date (0, and locality {u) of the 
fact alledged ; and more especially the description of the 
offence (t;), in the essential parts of which no omission or 
defect can be supplied by implication. On the other 
hand, those cases which allow of a favourable intendment 
are mostly such as regard only the form of proceedings 
Lord Holt himself, though he describes this summary juris- 
diction as newly set up and not known to the law before, 



(r) Bosc. 10, (tt) 13 East. 141. • 

(«) Str. 261. (0) 1 Burr. 613. 4 Burr. 2282. 

(t) 1 Lord Raymond, 509; 510. 1 T. R. 24. 1 East. 649, &c. 

and 
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and gives that as a reason why the statute in each case 
must appear to he strictly .pursued^ allows^' that the magis- 
trates need not set forth every step of their proceedings, 
but so much that it may appear to be done debito modo in 
point of tinie^ &c. (zs;)." And to the same purport is the 
declaration of the court in one case {x)y ** that where the 
legislature has given a power, the court will presume the 
justices to have followed that power." This consideration 
will serve to explain many of those instances that will be 
subsequently noticed, where the courts have apparently al- 
lowed considerable latitude of presumption to support 
convictions (y). 

It is however to be remarked, as a proper caution in 
drawing any general conclusion from opinions or dicta 
which seem to admit of licence in the wording of convic- 
tions, that those expressions, when examined with the con- 
text, will be found to apply, not to the substance or con- 
tents of the conviction^ but only to the use of certain tech- 
nical forms which may be dispensed with consistently with 
the utmost precision in the statement of facts (z). 

The safest rule perhaps that can be laid down upon this 
subject, is in the words of Lord EUenborough, '' that the 
court can intend nothing in favour of convictions, and will 
intend nothing against them (a)^ 

We shall conclude this discussion with one further ob- 
servation, which is, that the court will not presume in- 
justice or partiality in magistrates (i) : but gives them cre- 
dit for the truth of the facts stated, subject to the peril 
attending the wilful abuse of that credit by a false state- 
ment (c). 

(lo) R. V. Peckham, Comb. (z) ^n^«, p.46. 

439. (a) R. V. Hazell, 13 East. 141. 

(x) 1 Str. 46. (6) Skin. 123. 

(y) 2 Lord RaymoDd, 1375. « {e) 10 Mod. 382. 
Str. 1240. 2 T. R. 23. 3 Biirr. 
1786. 
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PART II. 



CHAPTER II. 

Of the several Parts of a Conviction, 

A REGULAR conviction, except where a statutory 
form 19 provided, consists of the following parts. I. The 
information. II. The summons and appearance, or de- 
fault of the defendant ; with his coqfession or denial, and 
defence. III. The evidence. IV. The adjudication, com- 
prizing the judgment of forfeiture or corporal punishment, 
and the disposition of the penalty if pecuniary. The 
examination of these several parts, which forms the 
subject of the present chapter, will be assisted by the 
following general form, viz. 



to wit. Be it remembered, that on the 



day of — — -, in the — — year of the reign of 

, by the grace of God of the united kingdom 

of Great Britain and Ireland, King, defender of the 

Inform*- faith, at , in the county of , one A. B. 

of , gentleman, cometh \if on a day prior to 

the date of the conviction^ came] before me I. S. Esq. 
one of the Justices of our said lord the king, assigned 
to keep the peace of our said lord die king, in and 
for the said county, and also to hear and determine 
divers felonies, trespasses, and other misdemeanors in 
the said county comn^itted, \and where the statute so 
requires^ residing nearest to the place where the offence 
hereinafter mentioned was committed] and [by his 
complaint in writing, or upon oath, as the statute may 
require'] giveth [or gave] me the said justice to under- 
stand and be informed^ that one C. D. late of , 

in 
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in the said county, yeoman, on the ■ day of 

■ now last past, at — — , in the said county, 

did [here set forth the fact] against the form of the 
statute in such case made and provided [or, if it be a 
private or local ccf,* against the form of a certain act 

of parliament made and passed on ', in the 

• year of the reign of bur said lord the king] and Appear- 

afterwards, upon the day of , in the 

year aforesaid, at ■ aforesaid,, in the county 
aforesaid, he the said C. D. having been duly sum- 
moned before me, in order to make his defence against 
the charge contained in the said information, appeareth 
and is present '^or, if on a day prior to that of the 
conviction, appeared and was present] for tliat purpose, 
-and liaving heard and fully understood the said charge 
contained in the said information, he the sard C. D. is 
now here [or was there'] asked by me the said justice, 
if he can [or could] say any thing for himself why he 
the said C. D. should not be convicted of the premises 
above charged upon him in form aforesaid, wbo 
pleadeth [or pleaded] that he is [pr was] not guilty of Pie«. 
the said offence so Charged tiponfaim. Nevertheless, on 
the ■ — day of ■ aforesaid, in the year afore- 
said, at . — aforesaid, one credible witness [if one 

only is required, or more, as the case may be] to wit, 
E. F. of , yeoman, cometh [or came] be- 
fore me the said justice, and before me, upon his 
oatli, on the holy gospels of God, to him then and 
there, and in the presence of the said £. F. duly 
administered, deposeth, sweareth, and in the pre- 
sence of the said C. D. upon his oath aforesaid af- • 
firmeth and saith, that the said CD. on the ■ Evidence. 

day of aforesaid, in the year aforesaid, at 

■ aforesaid, in the county aforesaid, [here set out 

fully and particularly the evidence of the fact] and the 

said C. D. doth not produce or prove to me the said 

Justice any sufficient evidence to answer or contradict 

the 
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the said charge^ and the said evidence so given as afore* 
said, and thereupon all and singular the premises being 
duly considered by me the said justice, it manifestly 
appears to me^ that the said C. D. is guilty of the 
premises above in the said information laid to his 
charge^ in manner and form aforesaid, whereupon he 

the said C. D. now on this day of , in 

the year aforesaid, by and before me the said justice, 
by the oath of one credible witness aforesaid, accord- 
ing to the form of the statute aforesaid, is convicted, 
Judgment. ai,d J Jo hereby adjudge that the said C. D. for his 
offence aforesaid, hath forfeited, and do pay the sum 

of £ , to be distributed as follows, that is to 

say, [pursue the distribution directed by the statute]. In 
witness whereof I the said justice have hereunto set 

my hand and seal, at aforesaid, in the county 

aforesaid, the day and year above written. 

Jf the defendant confesses^ then after the appearance, 
sajfy and because the said CD. hath nothing to say, 
Bor can say any thing in his own defence, touching and 
concerning the premises aforesaid, but doth of his own 
accord, freely and voluntarily confess and acknowledge 
all and singular the said premises to be true, in manner 
and form as the same are charged upon him in the 
said information, and thereupon the said C. D. now 

on this ■■ day of < , at ■ aforesaid, 

by me the said justice, upon his own confession afore- 
said, is convicted of the said offence in the said infor- 
mation charged, &c. \as before"]. 

If the party has been summoned and has not ap" 

pearedy and afterwards, on the > day of , 

in the year aforesaid, at — — aforesaid, at which 
day and place the said CD. was duly summoned. to 
appear before me the said justice, to answer and make 
defence to the said charge in the said information, the 
said C D. doth not appear, but makes default, where- 
upon one '■■■■ ; a credible witness; upon his corpo- 
ral 
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ral oathy to him Id that behalf, administered by me the 
said justice, having deposed and sworn, that he did on 

the day of , at , in the county 

aforesaid, personally serve the said C- D. M'ith the, 
summons aforesaid, [or serve the said C. D. with the 
summons aforesaid, by leaving the same at the dwelling- 
house of the said C. D. with a servant of the said 
C. D.] I the said justice do [or did] proceed to 
examine into the truth of the said complaint so charged 
as aforesaid, and E. F. of , one credible wit- 
ness in that behalf thereupon, then and there conieth 
before me the said justice, and before me upon his 
oath, &.€. (as above). 

If the punishment be corporeal onti/, then in the 
judgment after the words, " is convicted, say, and I 
do hereby adjudge, that the said C. D. for his offence 
aforesaid, be committed to the common gaol of the 

said county of , at , [or to the house of 

correction of the said county of , at — ,] 

for the space of , there to be kept to hard 

labour for the said space of time, [if any further pu- 
niiihment, by whipping, that must also be adjudged.] 
In witness, &c. [^s above.] 

The mention of the county in the margin only denotes 
in what county the conviction was made, but does not of 
itself indicate where the offence was committed, so as to 
supply the want of that allegation in the body of the con- 
viction (d). 



Section 2. Of the Information. 

I. The information or complaint is the foundation of 
all the subsequent proceedings (e^ ; and must distinctly 

(d) R. V, Austin, 8 Mod. 309. («) Ante, p. 14. 

set 
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act fortb, 1st. The day and year on wtiich, 2dlj. Hie 
place where, 3dly. the name and style of die jusUce or 
justices before wbom it is exhibited ; and laatly, the ckarg^e. 
<■- Ist. Ilie day and year of exhibiting the information 
must be specified, as well that it may appear to be sub- 
sequent to the ofFence, and prior to all the other proceed- 
ings (f), aa in order to ascertain that the prosecution 
is within the time limited by statute (g). And aa some 
statutes appoint an interval which muat elapse, before any 
prosecution CA^, the time in such cases is material to 
shejv that the prosecution is not premature. 

The mention of the place where the information is 
stated to be received is necessary, in order to shew that 
the magistrate, at the time, was acting within fab juris- 
diction (i). 

fid, Tlie name and style of the magistrate before whom 
the complaint is lodged must nest be set forth, from 
which it must appear that he is a magistrate of the county 
where the offence is afterwards slated to have happened, 
in order that his jurisdiction may be shewn on the face of 
the proceedings (h). It is not sufficient therefore to de- 
scribe him as a justice m the county, without saying of 
and for the county (I). It is however uo objection, that 
he is described as being a justice, 8cc. without the 
word there being, &c. for that is implied (m). 

So much nicety has been thought necessary in the de- 
scription of the justice's title and office, that a conviction 
was quashed, because the information was said to be 
t'-fTe two justices of our lord the king, to keep hb 
:e in the county of, Sec. but omitting the word aS' 
id(n). It may be questionable however, whether 
omission would now be deemed a fatal objection; 
it is said to have been since over-ruted (o). Where the 

> « Lord Raymond, 1546. <!) R. v. Dohbyn, ! Salk. 473. 

I Ante, p. la. (m) K. tj. Chipp, l Sir. 711. 

iAsl9Qeo. 3. c. SO. s. 1. (n}S»ndcis'Hcase,lSauDd.!63. 

Bosc. 34. (d) 2 Barnard. S63. 
I R. 6. Johaion, l Str.iei. 
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statute gives cognizance of the offence to the next justice 
of the county, the convicting magistrate should be so 
described, for no other but the next has any jurisdic- 
tion (p). But if the act only mention justices in or near 
the place, it is but directory, and they need not be so 
described in the conviction (q) : nor, if the statute speaks 
of justices acting for the division, need they be so al- 
iedged, for any justice of the county comes within that 
condition (r). 

Formerly, if one of the convicting justices, as was 
usual, was required by the statute to be of the quorum, a 
conviction could not be good without it was so expressed 
in the style of the justices, but that objection is now re- 
moved by the statute 26 Geo. 2. c. 27 , which enacts, that 
no order or adjudication of justices shall be set aside for 
that defect. 

S. Tlie name of the informer should also regularly be Informer's 
stated in all cases. But it is indbpensable in those cases ^^"^^' ^ 
where any part of the penalty is given by the statute to 
the informer ; in order that the conviction may appear to 
be founded upon other evidence than that of the infor- 
mer himself, who, as we have before noticed, is in such 
cases incompetent to give evidence (s). And in cases 
where the penalty is given to the owner of property injured, 
by way of compensation, as his dissent, it has been held(0, 
ought to appear by some means on the face of the con- 
viction, it is advisable in cases of that description, to men« 
tion the name of the owner, as joining in the complaint by 
himself, or by some one on his beh'dlf (?/). 

Though in actions on penal statutes, which give part of 
(he penalty only to the informer, he must be alledged to 

(p) Sanders's ease, 1 Sannd. seems no decisive reason or au- 

263, Dalton, c. 6. thority, unless usage and prece- 

(q) 2 Keb. 559. dent may be deemed such, for 

(r) R. V. Price, Cald. 505. S requiring the name of the in- 

Bac. Ab. 798. tit. Justicea of former to be mentioned. 

**^ce. (* ) R. t». Corden, 2 Burr. 2279 ; 

(«) 2 Ld. Raymond, 1545 ; antty <mte, p. 15. 

p- 26. Where no part of the pe- (u) Id. ib. 
luilty goes to the informer, there 

sue 
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sue as well for himself, as for the other parties, that al- 
legation is held to be unnecessary in a conviction (v). 

Where the statute directs the complaint to be upon oath, 
it should be so stated (w). Some acts also require the 
complaint to be in writing ; and where that is the case, it 
must be so expressed. 
^arge, 4^ ^\q information then proceeds to state the charge : 

name. beginning with the name of the offender. If there be 

several offenders, each must be named. The court re- 
fused to entertain a conviction in which the persons charged 
were described as Messrs, Harrison and Company ; and 
treated it as a nullit}*, even against the party named. For 
though neither the defendant Harrison nor the others did 
object to the conviction on that ground. Lord Kenyon 
said, that the court were bound to take care that summary 
proceedings before magistrates be regularly conducted, 
whether the parties object to them, or not ; and in that 
case the court could not tell upon the face of the proceed- 
ings but that the delinquency of Harrison^s partners, who 
were not before the court, might have been imputed to 
him (cr). 

It is no objection that the offender appears to be ^.feme 
co-vert; for a feme covert , it has been decided, may be 
convicted on a penal statute, without joining her husband. 
This was so decided in the case of a conviction on 9 Geo. 
£, c. 23, for selling gin, to which exception was taken, 
that the defendant appeared to be stfime covert, and there- 
fore could make no contract for the sale ; or, that if she 
could be convicted of the offence, that the husband ought 
to have been joined for uniformity. But it was held that 
the conviction w as right, for it was &n offence which the 
woman might commit alone (y). 

(v) R. r. Lovett, 7 T. R. 152. (y) R. r. Crofts, 2 Str. 1120 ; a 

(tt') R. V. Willis, 19 Geo. 3. married woman may be convicted 

B. K. Bosc. 16. of recusancy, Hob. 96. 11 Co. 61. 

[x) R. v. Harrison and Comp. Foster's case. See post, Distress. 

8 T. R. 508. 

5. The 
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5. The information should likewise specify the time and Time of 
place of committing the fact complained of. The cases 
indeed which speak of the necessity of mentioning the 
time in the conviction do not insist upon it in terms 
applying particularly to the information^ and it is by in- 
ference only that they are so construed. In one case (z) 
it is reported generally to have been agreed that the time of 
the conviction, and also of the offence, must appear ; the 
reason of which, it is added by the reporter, seems to be, 
because it must be on a prosecution within a limited time 
after the offence committed, ^nd in a subsequent case, 
for not accounting for sums received under a turnpike act, 
it is merely said, that the conviction was quashed, because 
no particular sums were mentioned, nor the times when 
the money was charged to be received, so as to enable the 
party to defend himself on a second charge (a). So that 
these cases, as they are reported, leave it doubtful whether it 
was there decided, that the mention of the time is neces- 
sary in the information, or only that it must appear upon 
the whole conviction, which it may do by being stated in 
the evidence only. There seems, however, good reason 
for ascertaining the date of the offence in the informa- 
tion, in order that the magistrate may appear to have pro- 
ceeded upon a legal charge, which cannot be, unless it be 
brought within a certain time from the commitment of the 
offencCj or, according to some statutes, till after a certain 
number of days have elapsed after the offence com- 
mitted (6). 

It is settled however, that in convictions the precise day Tim©, hov 
need not be named either in the information or the evidence ; ^ ^^^^ ' 
but that it is sufficiently certain if the fact be alledged to 
have happened between such a day, and such a day ; pro- 
vided the first of the days specified be within the limited 
time. It may not be easy to assign a reason for the dif- 
ference in this respect between convictions and indictments; 

(2) R. V, Pullen, 1 Salk. 369. (b) 14 East. 278. 

(a) R. V, Catheral, 2 Str. 900. 

ia 
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in the latter of which such a mode of pleading is held ia 
be insufficient (c)» llie authorities however are explicit ] 
and the point is noticed by Mr. Serjeant Hawkins, as 
solemnly decided in regard to convictions, though the coih 
trary is stated by him to be the law in indictments (d), 
Tlie question first arose in a case which came before the 
court on the Deer Stealing act, 3 & 4 Will. S. c. tO. That 
' case is reported in several books (e), none of which give the 
conviction itself, but only the resolution of the court, 
upon the several points excepted to. The report of Sal-* 
held, with which the others agree without any material 
variation, is as follows : — It was agreed, that '^ inter such a 
day and such a day defendant killed three deer" is good, 
for if a day certain were alledged the informer is not tied 
up to that. Now in these cases he is confined to give evi- 
dence of a killing within these days, so that it is more cer- 
tain and better for the defendant. Otherwise it is in in- 
formations at common law, because every distinct offence 
creates a new penalty, but in trespass a fact may be laid 
diversis diebus et vicibus inter such a day and such a 
day, because it is not a new action but an increase of 
damages. — It was further said by the court, and supported 
by reference to many precedents, that all the informations 
in the Exchequer are in this form. And as to the argument 
derived from the hardship of driving the defendant to give 
an account of every day during the time specified, it was 
answered, that the omission of the particular days is not 
any inconvenience, because if he can shew an authority for 
killing so many as are charged upon him in the same time, 
it will drive the prosecutor to prove more : and if he be 
charged at another time he may aver that those for which 
he has been convicted are the same (f). 



(c) Z Hawk. c. 25. s. 83. 1 Salk. 378. 1 Ld. Raymond, 581. 

iji) Id. ib, Carth. 50:2. 5 Mod. 446. 

{€) R. V. Chandler, 11 Will. S. (/) 1 Lord Raymond, 581 . 

Again, 
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Agaiuy the very same objection was dbcussed afterwarob 
upon a conviction under the same act (g). The informa- 
tion^ as appears by the record filed of Hilary term, 12 
Ann. alledged that the defendant committed the fact bc' 
tween the last day of July and the sixth day of August, 
and within twelve months before the informaiion. — ^The 
evidence was the same. The exception^ as we learn from 
the report (h), was, that no certain time was laid for the 
commission of the crime. TMb authority of the last cited 
case, the King v. Chandler^ was referred to, and consi- 
dered as a conclusive answer to the objection : and what 
had been there insisted on, was repeated, that it was the 
constant course of informations in the Exchequer, to 
set forth the time in the same manner. 

Notwithstanding, however, that these convictions were 
supported, it is more r^ular to fix the chaise to a certain 
day, where it can be done. 

With reference to the manner of stating it, it may be 
noted, that an information appearing to be exhibited on the 
£9th of May, 1805, charging the fact within three months, 
to wit, on the 12th of May now last past, it was held, 
that these words '^ now last past" might, by reason of the 
accompanying words, ^^ within three months,*' refer to tlie 
day and not to the month, so as to obviate the objection 
of the information being out of time by supposing it to 
refer to May 1804 (i). 

On the same ground, that the magistrate's jurisdiction is piaoe. 
limited in local extent, as well as in time, the place where 
the offence was committed should be charged in the in- 
formation, as well as proved by the evidence, in order that 
the complaint may appear to be one over which the ma« 
gistrate's cognizante extends. The reports of cases ap« 
plicable to this point are mostly defective in not setting 
out the convictions, and in not discriminating whether the 

{g) R. V. Simpson, IS Aqd. 10 (K) 10 Mod. 248. 
Mod. 24a. (») R. r. Crisp, 7 East. 389. 

objections 
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objections pointed to the information^ or T the evidence; 
they only establish as a general position, that the fact which 
forms the subject of the conviction, must appear to have 
arisen at some place within the jurisdiction of the convict- 
ing magistrate. VVe shall refer 'the particular notice of those 
cases to the head of Evidence, where they must neces- 
sarily be brought under consideration (k). But as it has 
been so repeatedly held that the information must form a 
complete foundation for the judgment, and that the evi- 
dence cannot extend or supply a defective charge (I), it 
may here be proposed as a safe rule, that the locality of 
the offence is to be considered a necessary part of the in- 
formation. 
County. '^'^^ mention of the county in the margin does not supply 

the want of an allegation, either expressly or by reference, 
of the fact beiug committed in the county ; for the inser- 
tion of it in the margin, is only to shew in what county the 
conviction was made (m). But where the place has once 
been mentioned, as at B. in the county of H. it is enough 
afterwards to say at li, aforesaid, without saying in the 
county aforesaid, for it will not be presumed to lie in two 
counties (n). 

The court will take notice of the known divisions of the 
kingdom. For which reason, where an act imposed a 
^^100 penally upon the offence, if committed within the 
Bills of Moitality, and £50 if without, it was held to be 
sutiicient, in a conviction for the stpaller sum, to alledge 
the fact at Reading, in the county of Berks, without aver- 
ing it to be without the Bills of Mortality (o). But it 
seemed to be the opinion of Mr. Justice BuUer, that if 
the conviction had been for the higher penalty, it might 
have been necessary to expressly aliedge the fact to have 
been committed within the Bills of Mortality. 



(k) Post, Ecidence. (o) R. v. Vascy, Bosc. 130. 

(/; Post, Description of Offence* Sec Couv. App. Prec. tit. Auc- 
(i/i)R. V. Aiuitin, 8 Mod. .S09. tioueer. 
{n) R. «r. Burnaliy, 2 Lord 
Raymond, 901, 902. . 

Wc 
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We are in tbe next place to explain the manner of de- Of ^^^ 
Scribing the body or substance of the charge itself. The fence. 
general qualities required in that description, have been 
already adverted to ; but it will now be proper to enter into 
the illustration of those rules by more particular ex- 
amples. 

1. The information, it must be remembered^ being the 
substratum of the magistrate's jurisdiction^ and in the nature 
of an indictment, must contain a complete statement of the 
oflfence, with all its legal qualities; for the evidence sub- 
sequently stated, can only support the charge, but can by 
no means extend or supply what is wanting in it. 

The following case relates to another kind of summary Charge not 
proceeding by justices, which however is so much in the cTidcn«s. *^ 
nature of those convictions we are considering that the 
case affords a satisfactory illustration of the principle just 
mentioned. 

By 1 W. and M. sess. 1. c. 21. s. 4, if any clerk of 
the peace misdemean himself in his office, and thereupon 
a complaint and charge in writing of such misdemeanour 
be exhibited against him to the sessions, the sessions shall 
discharge him. An order was removed by certiorari^ which 
had been made at the sessions in these terms ; *^ Whereas, 
by complaint in writing exhibited to this court against 
R. B. clerk of the peace, the said R. B. was charged with 
clivers misdemeanours in his office, viz. tliat he exacted of 
one A. the suiivof 55.- for a subpana, and did compel one 
B. to pay him 9^. more than his due fee ; and it doth ap- 
pear upon evidence that the said R. B. misdemeaned him- 
self in his office by extorting of the said A. by colour 
thereof, 5s. more than was due, and of the said B. 9s» 
more than was due ; this court doth discharge and re- 
move him from the said office of clerk of the peace.'* By 
the opinion of seven of the judges, including Holt, C. J. 
and Powell, this order was quashed for the insufficiency of 
the charge ; for they held, that what goes before the vide- 
licit being only matter of recital, the charge begins at the 

F videlicet^ 
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videlicet, and then it does oot appear that these mi^- 
demeanours relate to his ofiice. And they held also, that 
>vhat followed upon the evidence before the justices did not 
help because it is no part of the charge (p). 

There is one case however in which two of the judges 
of the court of King^s Bench seem to have been inclined 
to allow the charge and the evidence to be taken together, 
where the charge was upon oath, and the informer not in- 
terested in the penalty ; deeming it sufficient that upon the 
whole conviction, a complete offence appeared to be es- 
tablished upon oathCg^. It is unnecessary to recite at 
length, or to comment upon this case, which, as well from 
the peculiarity of its circumstances as the want of any de- 
cision, can hardly be considered as establishing any point or 
general importance, or as overturning a principle founded 
upon more positive authorities. 

The most essential requisite in the description of the 
offence is, that it contain, in express terms, every ingredient 
which is required by the statute. And if one of those be 
the knowledge of the. party, nothing short of a direct aver- 
ment to that effect is sufficient. 

Thus, in a conviction on 36 Geo. 3. c. 60. s. 2, which 
prohibits persons from putting the word gilt upon metal 
buttons, knowing the same not to be gilt ; the information 
charged, that the defendant, on the day and place therein 
mentioned, did unlawfully and fraudulently put and 
place for sale a certain number of metal buttons having 
stamped thereon the word gilt, the said metal buttons 
not being giV^, &c. contrary to the statute. The conviction 
was quashed, on the ground that the defendant was not charg- 
ed with having exposed to sale the buttons marked ^7/, 



(p) R. V. BaineSy 2 Salk. 680. Salkeld, and though mnch shorter, 

A very full report of this case, as appears by a comparison with the 

argued before the twelve judges, report in Ld. Raymond, to be a 

is to be found in 8 Ld. Raymond, correct summary of the case. 

1S68. The above is taken from (g) R. v. Green, Cald. 391. 



knoTBving 
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jknomhg that they were not gilt. The court considered the fact 
of knowledge as an essential constituent of the ofiente^ and 
not supplied by the words unlawfully j fraudulently^ and 
against the form of the statute^ which were not deemed 
equivalent to " knowingly/' It seems indeed to have been 
the opinion of Mr. J. Lawrence, that if the words used 
had been so equivalent, the conviction might have been 
supported (r). 

So, a conviction on 3 W. and M. c. 10. s. 2 for killing panoitis 
deer was quashed, for alledging the deer to be killed in ■**^"** 
quodam loce where they had been usually kept, without 
describing it as inclosed, pursuant to the terms of the 
statute (s). 

Thus also, convicdons on the game laws for keeping and 
using a dog to destroy game (t), or for using a hound (u), 
have been set aside, for neither of these denominations are 
contained in the statutes. But a dog called a grey* 
hound is sufficient (v). 

No intendment is admitted to help out a description No intend 
defective by the want of an essential component. S?ited/" 

lu a conviction on the lottery act, 22 Geo. 3. c. 47, 
the information stated, that the defendant received of 
one S. T. the sum of 5^. on promise to pay £l :6s :3s. 
on the event that the ticket No. 37,107 should be drawn 
fortunate on the 37th day of the drawing of the lottery 
authorized and established by an act of parliament made 
in the tw^enfy-fifth year &c. entitled, &c. contrary to the 
form of the statute. The general act, 22 Geo. 3. c. 47, 
(under which the penalty is given by section 13, referring to 



(r) R. r. Jukes, 8 T. R. 536. <, 10, since repealed) but that it 

(s) R. V. Moore, ^ Lord Rav- was answered, if that be noto* 

nond, 79.1. In the report of the riously known it need not be 

case of R. v. Ford, 12 Mod. 453, averred. Quare tumen, 

«tt objection is said to have been (t) Reason v. Lisle, Com. 567. 

made to a conviction for deer Bum. tit. Game. 

stealing that it was not aHedged («) Hooke r. Wilts, $ Str. 

that deer had usually been kept 1136. 

in the place fdr ten years before, tv) K, v. Hartley, Cald. 175. 

(see Stat. S & 4 Will. Sc Mary, 

V 2 aectioB 
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seetioD 2,) prohibits all adventuring with lottery tickets ^ 
any lottery which may at any time be authorized by act of 
parliament ; and inasmuch as it was not expressly averred 
that the ticket upon which the insurance was made, was a 
ticket in any lottery authorized by act of purliament, 
.(the only mention of such lottery being with reference to 
the time of drawing), the offence was held to be itacom^ 
pletely described and the conviction quashed (w). 

Upon the like principle it has been h^ld, that to justify 
a conviction for offering goods to sale without a licence, 
the charge must bring the defendant wilhin the description 
of persons requiring a licence, and that it is not enough to 
alledge that he sold as a hawker and pedlar. 
, A conviction for this offence set forth " that one T. P. 
came before the justice, and gave^him information that 
T. Little the defendant (at a place and time specified) 
was found offering to sale silk handkerchiefs, and trading 
as a hawker, pedlar, or petty chapman ; and that the said 
T. Little did then and there offer to sell a parcel of silk 
handkerchiefs : and that the said T. Little did not, although 
required so to do, produce any licence as the law in that 
case made and provided directs to qualify him for his said 
trading." It afterwards stated, that the defendant, upon 
his appearance^ was asked if he had any thing to say why he 
should not be convicted of the said offence so charged upon 
him in form aforessud. Whereupon he confessed that he 
did offer to sale silk handkerchiefs to the said T. P. in such 
manner as is mentioned in the aforesaid information, and 
that he hath no licence for selling thereof. It then pro- 
ceeded, '^ and the said T. Little is now here required to 
produce a licence granted to him to empower or qualify 
hini to travel or trade pursuant to the statute; and be 
doth not produce any such licence, or any licence in that 
behalf, and doth not alledge any matter in his defence/'— 
Whereupon it was stated^ ^* that it manifestly appears to 



(w) R, «. Trelawny, i T, R.128. 
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ihe justice that the defendant is guilty of the offence in 
the information above laid to his charge in manner and 
form as by the same is above alledged.'' He was accord- 
ingly '^ convicted of the said premi^e^ in the said information 
specified, according to the form of the statute in such case 
made and provided." • 

The Act (9 and 10 Will. 3. c 27), " requires a duty to 
be paid, and a licence taken out by every hawker, pedlar> 
petty chapman, or any other trading person going Jrom 
town to town, or to other men's houses, and travelling 
either on foot or zviih horse, carrying to sell or exposing to 
sale any goods,'' &c.— The objection on behalf of the 
^iefendant was, that the charge did not bring him with- 
in the description of the Act, as going from town to 
town. Sec. and travelling, &c. but only described hnn ge-^ 
nerally to be a person that traded as a hawker and^pedlst^ 
and offered to fiell a parcel of silk handkerchiefs to the 
informer. 

The conviction was quashed, ttnd Lord Mansfield said: 

. * 

^' A single act of selling a parcel of silk handkerchiefs to a 
particular person is not a proof that he was such a hawker, 
pedlar, or petty chapman, as ought to take out a licence by 
the act. Now it is certainly of the essence of the crime of 
not producing a licence, that he be such a person as ought to 
take out a licence. It may not be necessary to. define ^Xf 
actly wh^t a hawker, pedlar, or petty chapman is, but it is 
necessary to alledge and shew, that he sold the goods, and 
traded as one fx^." — ^The defi^ct, it was also agreed; was, 

not 

' . •' • ^ . 

■ ' ■ '. 

(x)R. r. Little, 1 Barr. 613. Ct/y oitd Coimf^ "^Be it remember- 

I have been favoured with an ex- qf tlu City (ff 5 fed, that on, 

act copy of the conviction in Litchfield, y &c.at&c.onef 

this case from the MSS. of a T. Preston, gentleman, cometh 

gentleman at the bar, which, as in his proper person before me 

it is not set out at length in the W. B. &c. and giveth me the' 

report, and serves to illnstrate said justice to understand, Sec* 

more fnlly'the effect of the de- that one Thomas Little, on the 

cibiony it may be useful to sub- 24th day of October, A. D. 1757, 

Join. - in the parish, Sec, was found. 

, -. J . ofierio^; 
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not heljped by the coofessioOi which went only to the 
pffence charged. 

•The true objection to the conviction in the foregoing 

case, seems to be this. It is first stated (^) merely that 
the defendant wa^ found trading as a hawker^ pedlar, and 

petty chapman : but that is a conclusion of law, and, unless 

pftering to sale silk handkerchiefs, said T. Little doth not pretend 

iuid trading as an hawker, ped* or alledge, that he is real worker 

Tar, or petty chapman, and that or maker of the said goods, or 

the said T. Little did then and the child, apprentice, agent, or 

there offer to sell to him the said servant, of or to any such worker 

T. Preston, a parrel of silk or maker, nor dotli he alledge 

Bandkerchiets, and that the said any other matter in his defence. 

T. Little did not, although re- Whereupon, Sec* I do adjudge, 

quired so to do, produce any li- that the said T. Little is an 

cence, as the law in that case hawker within the true intent 

made and provided directs, to and meaning of the statute in 

qualify him for his said trading ; such case made and provided, 

and the said T. Preston there- and it manifestly appearetfa to 

npon then and th^re prayed that me the said justice, that he the 

the said T. Little might be con- said T. Little is guilt^^ of the 

victed, Sec. Whereupon the said said offence in the said infoma- 

T. Little being brought before tion above laid to his chargej in 

me, and being then and there manner and form as by the si|id 

present, and having heard the information is above alledged*. 

said information read, and being Therefore it is considered. Sec 

charged therewith, he the said that the said T. Little be and is 

T. Little is then and there asked convicted of thie said premises in 

by me the said W. B. if he hath the said information specified 

any thing to say why he the said above laid to his charge, ac- 

T* Little should not be convicted cording to the form of the sta- 

of the said offence so charged tute, &c. ; and that he do forfeit 

upon him in fenn af9resaid, ac- for his said offence, the sum of, 

fording to the form of the ^ta- &c. to be levied and paid ac- 

tute, &c. Whereupon he the said cording to the form of the sta- 

T. Little doth now here freely tute, &c. In witness whereof, 

and voluntarily confess, befhre me &c. 

the said W. B. that he did offer ' From a note of the jndg« 
to. sell silk handkerchief ^ the nent, i^nnexed to tbf above, it 
•aid T. Preston, in such manner appears, that the court de- 
as is mentioned in the said in- clared the going about <rom 
Ibrmation, and that he hath no ntace to plape to be of the es- 
licence for selling thereof; and sence of the' offence, in order 
tlw "said T. - Little is now here to make tlie defendant a pet- 
required by me the said W. B. son who ought to take out a 
the justice aforeflud, to produce licence ; and the being de- 
a licence granted to him to em- scribed as a hawker and ped- 
]|Ower or qualify him to travtl or lar, without any allegation of 
trade, pursuant to the statute in the fact of his going from town 
that behalf made and provided ; to town, was a conclusion ni|« 
and he the said T. Little doth supported by the premises, 
jiot produce before me any such (y) See the conviction, oale, 
licence, or any licence granted note^ff)* 
to iiin in thai behalf} and the 
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the mode of liis trading be shewn so as to bring him with- 
in that character, is too general, the act having de* 
scribed the person designated as travelling from town to 
town, and to other men's houses, 8cc. ; then to shew what 
his dealing was, it is only stated, that he offered for sale a 
■parcel of silk handkerchiefs to T. P., which might be in 
a totally different manner from that alluded to by the Act, 
for every sale does not make a man a hawker and pedlar. 
The objection therefore is not, as has been sometimes 
supposed, that one act of trading is not sufficient to con- 
stitute the ofiEence specified ; for, it is conceived, that seve- 
ral acts stated in the same way as this would not have 
•amounted to the offence ; but it is, that no overt act is laid 
of trading as a hawker and pedlar according to the inten- 
tion and description of the Act. 

That this was the foundation of the judgment may be 
collected from a comparison with the following Case 
on a Conviction for selling by auction without a licence ; 
wherein it was held sufficient to alledge in the infor- 
mation, '^ that the defendant* did, in the capacity of an 
auctioneer, put up to public sale J)y way of auction, and 
did vend by public sale by way of auction, divers goods 
&c. without first taking out a licence (2:).'' Tlie words of 
fte act 17 Geo. 3. c. 50, upon which the Conviction wa^ 
founded, requires a licence to be taken out by every per--^ 
son ** who shall exercise the calling or occupation of an 
anctioqeer, at any sale, by out-cry, &c. or any other mode 
of sale by auction, or who shall act in such capacity .'' It 
Mras objected, that though the information dharges the de- 
fendant with having sold gobds in the capacity of an auc- 
tioneer, yet neither that nor the evidence alledge him to be 
one : and th^ case of llie King r. Little was cited, io 
which, it was argued, the court held that a single act of 
trading did not prove a man to be such a hawker and 

(2) Sre the conviction, Appendix, Prccedeuti, tit. Anctioneer. 

pe4Iar 
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pedlar as ought to take out a licence. But Lord Mans* 
field said; '^ this case is very different from that of a hawker 
and pedlar : going about and selling is necessary to make 
a man a hawker and pedlar ; but here a single act was 
enough to bring a man within the statute :" and Mr. J. 
Buller said, '^ a sale by. auction is a known and certain 
term ; but the witness goes further^ and states it in such a 
manner as clearly shews it to be within the act." The 
conviction was therefore coiATmed.(a). tn this case it 
will be observed; the information stated not merely an act 
of selling; as in R. v. Little; but of selling in the capacity 
of an auctioneer by public sale by way of auction, which 
fulfils the description requiring a licence ; and therefore one 
act thus described was a sufficient overt act of trading as an 
auctioneer. 
Pescfiption '^ ^^ sometimcs also necessary, in pursuance of the in- 
eiurthau" ^^^^ ^^ ^ statutC; to adopt a narrower description than 
statute. what is conveyed in the literal terms of the act. This ap- 
pears from the construe tiort which has been put upon the 
game-act 5Ann. c. 14. Tt has been held, that a con- 
viction on that statute for keeping a gun alledged to be 
*' an engine for destroying game*' cannot be supported : 
for, though the words of the act prohibit the keeping or 
using " any engine to kill and destroy game" it is so con* 
strued as to coniine the offence of keeping to those things 
which can only be used for the purposes prohibited by. 
the act; whereas a gun may be kept without any unlawful 
design (b). 

So; in an' action of debt on tlie game laws, an objection- 
in arrebt of judgment was taken to the declaration, because 
it. stated only that the defendant used a gun; '^ being an en« 
gine to kill ^nd destroy gamC;" without averring that he 
used it for the destruction of the game. Though the 

(a) Boscawen, 130. Wingfield v. Stafford, 1 Wils. 

(6) R. V, Gardner, 2 Str. 1098. 315. 
S^e also for the same point;, 

omission 
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omission in that case was held to be cured by the verdict,* 
it was distinctiy admitted that it would have been bad in a' 
conviction ; and the authority of the last-meutioned case 
was not attempted to be questioned (c), 

llius also/ on a conviction for keeping a band-gun con-'- 
trary to the 33d Hen. 8. c. 6. The conviction was for hav- 
ing a gun in his house : the words of the statute are, '^ use- 
to keep in his house,*' and perhaps it might be lent him. 
llie words of the statute ought to be pursued. Convic-> 
tion quashed (d). 

But under the same statute of 5 Ann. c. 14, keeping a 
lurcher 13 sufficient in a conviction ; for the statute ex- 
pressly mentions lurchers, and the prohibition is to keep or \ 
use disjunctively (e). ■ , 

Q. Another rule in describing the offence is, that it is not Charging 
sufficient to state as the offence that which is only the legal terof lawt' 
result of certain facts ; but the facts themselves must be 
specified^ that the court may judge whether they amount in . 
law to die offence. 1 

. A conviction for profane cursing and swearing set forth ^ Cases. 
the charge, viz. that the defendant did profanely swear > 
fifty-four oaths, and profanely curse one hundred and sixty; 
curses, contra formam statuti ; and the deposition of the ' 
witness was w^orded in the same manner. Besides, a valid 
objection in describing the quality of the offender, the 
court held the conviction bad by reason of the oaths and 
curses not being set forth. They said, '^ what is a profane 
oath or curse is a matter of law, and ought not to be left 
to the judgment of the witness. The witness here takes 
upon himself to swear the law, and it is a. matter of great . 
dispute among the learned what are oaths and what curses." 
They referred to the case of Colbome r. Stockdale Cy), as . 
fresh in every one's memory, where it was held (on a plea '- 



(tf) Avery ». Hoole, Cowp. (e) R. r- Filer, l Str. 496. 
^tb, (/) lStr.493. 

[d) R. v« LlewellyD, 1 Sho. 48* 



of 
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of the statute of gaming^ that the particular game ought 
to be set out, because what is gaming is a matter of 
law (g). 

Many similar convictions have since been quashed for 
the same reason, viz. that the particular oaths and curses 
xu'ere not set forth (k). But . it is sufficient if it be for 
sw*earing one hundred and fifty oaths in these words, viz, 
{specifying the words once), withotrt repeating each one 
hundred and fifty times (i). 

Upon this point also, of the necessity of stating not 
merely the legal effect in the terms of the statute but the 
particular acts upon which the court can judge of the re- 
sult, may be mentioned the case referred to by Mr. J. De- 
nisoa in the case of The King v. Jarvis, in these terms : 
'^ It was said, that in a conviction it is sufficient to pursue 
the words of the statute ; but I think that is not so, and 
there are many cases where it has been ruled otherwise. 
Among odier instances it was so determined in the case of 
Rex t7. Chapman, Easter term 28 Geo. £, upon a convic^ 
tion of a person for robbing an orchard; which the court 
held not sufficient, but it ought to have appeared of what, 
and how the orchard was robbed, that they might judge 
whether it were a robbery within the meaning of the 43 

Eliz.c.7-CiX' 

The 



(g) R. r. Sparling, I Str. 497. join the material parts of tiie con- 

(A) R. V. Popplewelly 1 Str. viction itself in R. v. Cbapmany 

686. R. V. Chaveney,' 2 Lord from the record filed in the 

Raymond, 1368. And a convic- Crown Office, as necessary to il- 

tion for this offence being pleaded lustrate the objection mentioned 

tQ an action for false imprison- by Mr. J Denisoo. It is as fol- 

ment, it was declared by Eyre, lows. (Filed HU. 28 Geo. 2. 

€. J. that if the nature of tite No. 22.) 

oaths had not been specified in Camhridgeshinj ta wit. — Be it 
the conviction, so that they might remembered, that on, &c. at, &c. 
appear to the court, it would have T. W. of, &c. rometh in his 
lieen void. Moaltv. Jennifigs^ proper person before me T. S. 
cited Cowp. 642. one of his majesty's jastices, &c. 
(t) R.^. Roberts, i Str. 608. and giveth information to me the 
\k) 1 Burr. 148. And see the said justice, that Martha Chap- 
report of S. C. 1 East. 647, iwte. man, of C. in the said county, 
1 have thought it proper to sub- widow^ on the 20thday of July 

theo 
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The following is an example of vthe like rule to that General de- 
¥^hich governs the preceding cases, viz. that where tiie act words of 
characterizes the class of offences prohibited by a general jaacien^*' 
description, the particular overt acts must appear in the 
conviction, in order to ascertain their legal effect. This 
was upon the statute 39 8c 40 Geo. 3. c. 106, prohibiting 
under a penalty all agreements by any journeymen manu- 
facturers for controlling any person carrying on any ma- 
Dufacture, &c. and giving a summary form of conviction io 
which the offence is required to be stated. The defend- 
ants were convicted of having been unlawfully concerned 
ill the making and entering into a certain agreement for 
the purpose of controlling W. B. a manofacturer, contrary 
to the form of the statute. It was urged against the con- 
viction, that the agreement itself ought to have been set 
forth, in order that the court might judge whether it were 
an illegal agreement for the purpose of controlling the 
master manufacturers within the meaning of the act of par- 
hament. The court of King's Bench concurred in that 
argument, and quashed the conviction. It is not enough, 
to use Lord Ellenborough's words, that the agreement 
should be for the purpose of controlling, that is, with the 
intent to control ; but it must be entered into for control- 
ling, that is, for effecting that object, and the court cannot 
say that this was such an agreement without seeing what 
it was (I). 

It 



then last past, did rob a certain aforesaid, in the said connty (the 

Tchard of the said T. W. at, &.c. said robbery so sworn to by the 

io the eounty aforesaid (the same said S. T. not beWii; felony by the 

robbery not being felony by the laws of this realm), contrary to 

|<iw8 of this reaUn), contrary to the form of the statute,'' &c. 

the Ibnn of the statute in such The judgment is, that the said 

case made and provided. The Aiartha Chapman is convicted of 

evidence is stated as follows, viz. the premises in and by the said 

the witness S. T. deposes, '* that information charged upon her ia 

on the said SOth day of July, in manner and form, &c. 

the said year 175i, the said Mar- (1> R. v. Neild, 6 East. 417. 

tha Chapnaan, in the said infor- Two cases were much relied on 

matioD named, did rob a certain in support of the conviction. The 

orchard of the said T. W. at, &c. first was that of Hex v. FtUier^ 

upon. 
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It has been observed, that the description of the offence 
must at least be as particular as that used by the statute. 
But it has also been seen, from the instances just noticed, 
that in many cases it must be more so, and several ex- 
amples have been given that it is not enough to follow 
merely the words of the statute. It may indeed be col- 
lected as a general rule from the foregoing and following 
cases, that where an Act in describing the offence makes, 
use of general terms which embrace a variety of circura- 
stances, it is not enou^ to follow in a conviction the 
Must sped- words of the statute, but it is necessary to state what par- 
far facts.*^ ticular fact prohibited has been committed. This doctrine 
is exemplified in the following case. — The conviction was 
on th^ general Act 22 Geo. 3. c. 47* s. 13 against 
the insurance of lottery tickets, ^hich makes it unlaw- 
ful ** to insure for or against the drawing of any tickets 
(there referred to), or to receive any money or goods in 
consideration of any agreement to repay any sum or to 
deliver goods if any siich ticket shall prove fortunate or 
unfortunate^ or on any other chance or event relative to the 
drawing of any such ticket whether as to its being drawn 
fortunate or unfortunate or 'the time of its being drawn 
or otherwise howsoever, or under any pretence, device, 
Ibrm, denomination, or description whatever, to promise or 



upon an indictment founded on some donbt in the minds of the 

3r Geo. 3. c. 70, whirh makes it judges, when called upon to dei' 

an offence to endeavour to seduce cide in R. v, Neild ; but after de- 

Aoldiers from their duty. In that liberation they remained satisfied 

case it was held not to be neces- that it turned upon the particular 

sary in an indictment for such of- wording of the act of the 37 Geo. • 

fence upon that statute, to set out 3. c. 123, and did not affect the 

the means by which the endea- question then before them. With 

vour was effected, l Bos. & Pull, regard to the former case, Rex t. 

180. The other was that of Rex FuUer, if it be not allowed to eon- 

V. Moors and others, 6 East. 419; sider it as anomalous, yet after 

note (6), where in an indictment the case of Rex v, Neild, and as 

on 37 Geo. 3. c. 123, against ad- explained by Lord EUenboroosh 

miuistering unlawful oaths, it was on that occasion, it cannot be 

holden not to be necessary to set deemed a safe precedent beyond 

out the oath itself. The latter of the particular act to which it ap* 

these cases at first occasioned plies. 

agree 
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agree to pay any sum^ or deliver any goods^ or to do or 
forbear any thing for the benefit of any person, with or 
without consideration, on any event or contingency relative 
or applicable to the drawing of any such ticket/' under a 
penalty of £50. 

The Information stated, ^^ that J. James, the defendant, 
did mider a certain pretence or device promise and agree 
to pay a sum of money on the event or contingency relative 
and applicable to the drawing of a certain number or 
ticket. No. 9,1 ^ on the fifteenth day of drawing the lottery 
authorized by an act referred to, contrary to the form of 
the statute." The conviction then, after setting out the 
summons^ (which was '' to appear- to answer the matter of 
the complaint aforesaid, contained in the said informs- 
tioD,") and the defendant's non-appearance, stated the evi- 
dence of two witnesses S. G. and W. R. viz. ^' that the 
said S. C. on the i2d of December instant at the place 
named insured with the said J. James a certain ticket. 
No. 27; as to such number not being drawn on the fif- 
teenth day of drawing the said lottery, in . consideration of 
which the said S. C. paid to the said J. James the sum of 
£ — , and for which the said J. James promised to pay to 
the said S. C. the sum oi £\ : Is* provided the said uui^- 
her was drawn on the said fifteenth <iay, Sec." The other 
witness deposed to his having been present at the transac- 
tion. The adjudication then followed in the regular form* 
— It was objected, that the Information was too general in 
not properly specifying the fact, or setting out any of its 
particulars, as the sum received, the pretence, the person 
.with whom the insurance was made, &c. This was al- 
lowed to be a valid objection, and the reasons assigned 
by the court comprise jthe principles applicable to this 
class of cases. — VVilles, J, : '* In summary convictions the 
charge must be precisely set out. Tiiis charge is general, 
•and does not point out that against which the party is to 
^^f^uA himself. The Evidence cannot go further than the 

Charge. 
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Charge. You should have alledged the fact in the inform 
mation, in the same manner as you have in the evidence^ 
Aft to the defendant's not coming in upon the summons, 
be was not obliged to do it : the charge was too indefinite 
to call upon him to answer it/* — " It is not true," Mr. J. 
Buller says, " ihat in framing a conviction it is sufficient to 
follow the words of the statute in all cases. In some in- 
deed it may, as where the statute gives a particular descrip- 
tion of the offence : but it is otherwise where a particular 
offence is included under a general description. Where a 
particular act constitutes the offence, it may be enough to 
describe it in the words of the legislature : but wbere the 
legislature speaks in general terms, the conviction must 
state what act in particular was done by the party offend- 
ing, to enable him to meet the charge. The offence here 
is promising under certain circumstances to pay so much 
money. Some circumstance then must be shewn : it 
must be stated for what the money is so promised to be 
paid (m)r 
^heresuffi. But in all cascs where the quality of the offence is not 
the wOTds'of of * complicated nature but consists of a simple fact, it is 
the statute, sufiicient to use the words of the statute : Thus, 

One objection to the manner of stating the«offence in 
the case of Rex v. Speed for killing deer on 3 & 4 Will. 
& Mary, c. 10, was, that it was too generally laid in the 
circumstance of killing ; for it was only said unam damam^ 
jdlfigKci, one fallow deer, without saying whether buck, doe, 
or fawn ; and quod illicite occidit, without shewing how, 
whether by gun, bow, net, &c. (n). The objection how* 
ever was over-ruled. The manner of killing, it was 
held, need not be shewn specially ; because, according 
to Holt C. J., the killing or not is the material 
part (6). 

(m) R. V. James, Cald. 458* rest of the case is taken fram tha 
(ft) Carth. 502. report in Cartliew, which is maie 

{•) 1 Lord Raymond, 584. The full as to the point in qaestion* 

3. But 
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3. But sometimes a circumstance plainly implied^ ihougb Omn»-. 

. stances md« 

not expressly contamed m the act^ forms a necessary in- piiedbynt*- 
gredient in the offence. Hius, the Act 5 Geo. 3. c. 14. s. S ^cesZrv'^ 
for the preservation of fish, piohibits generally the taking to ^ ■*»»*- 
of fish in private fisheries^ without any express reservation 
as to the owner's consent; but die statute has been so 
construed as to require that the want of such consent must 
appear in the conviction. The case in which this was de- 
cided arose on a conviction under that Act^ netting forth the 
information of Martha Buxton, viz. that the defendant did 
fish with a net hi a certaui specified part of a brook or 
stream called the Schoo Brook, and did take and kill se- 
veral fish against the form of tlie statute ; negativing the 
defendant's having any rights and negativity ako the pro- 
visoes in the act, viz. that the stream was in any park &c. 
hut in other inclosed ground being private property : and 
further, the information of one J. CbaUerton was set forth, 
stating, '' that Richard Hayne Esq. is the true owner of 
the fishery in question :" and thereupon the said Martita 
Buxton prays that the defendant may be convicted ac- 
cording to the form of the statute. The Conviction thea 
stated the appearance of the defendant and his confession 
*' of the truth of 4he premises in mdnner and form <as 
charged;^ and then adjudged the said defendant to be 
guilt jf of the aforesaid offence, and to be convicted of the 
premises according to the form of the statute; and awarded 
the forfeiture of <£d to '^ be paid as the statute aforesaid 
doth direct.** This Conviction was objected to, because it 
did not appear to be made on the complaint of the owner, 
or by his authority, or that the fishing was without the con- 
sent of the owner. In answer to this objection it was 
urged, that the statute (s. 3, upon which the conviction 
proceeded) contains no expressions referring to the consent 
of the owner, or to a complaint by him. The court fa<«w-> 
ever all concurred in holding the conviction a bad one lor 
want of such an allegation. After adverting to the pro- 

pneljr 
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priety of keeping a strict band over summary proceedings 
in general^ they observed, that in the present case the ju^ 
tice did not appear to have jurisdiction. They said, " Here 
is no complaint from the owner, nor does it even appear to 
have been without his consent. This is plainly in the act 
of parliament : the giving the penalty to the owner shews it 
> .All that is here stated might, for ought that appears, have 
been done with the consent of the owner. The fact ought 
to appear so that the court may be able to judge whether 
the conviction be agreeable to law. If the owner had 
been the complainer, that would have shewn his dissent. 
But this is upon the complaint of Martha Buxton y and it 
'does not appear that the defendant has been guilty of fish- 
ing in any water being private property without the con- 
sent of the owner (p^»'' it should be observed, that an- 
other objection, in which the court concurred, was, that 
^ the fact of ownership was no where made out ; for the 
witness who informed that R, Hayne was the owner was 
not upon oath. 

The question, however, whether the complaint must ne- 
cessarily be made by the owner or on his behalf, is not 
here settled : all that the court expressed upon that point 
was, that if the fact had been so it would have betokened 
his dissent, which there was nothing to intimate, as the 
conviction then stood. We may take occasion here to 
repeat an observation which has occurred in other cases, 
viz. that the defendant's confession was not considered as 
-supplying the defect in the description of the offence, for, 
it was said, if the facts alledged did not constitute a legal 
charge, bis acknowledgment of those facts could not make 
him subject to punishment (q). 

A similar principle is recognized in the following ; 

This was a conviction upon the 22 & 23 Car. 2. c. 25. 
s.<?| which inflicts a penalty upon any one who *' shall take 
any fish in any river, stew, pond, moat, or other water, 

(p) R. r. CordeD, 4 Burr. 2279. (9) U. ib. 

Vfithout 
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without the licence or consent of the lord or owner of the 
said water." lliis Conviction stated in the Information 
that T. Mallison the defendant, not having any lands, 
&c. (negativing unnecessarily the qualifications in sect. 3, 
\vhich apply only to game), nor in anywise whatsoever em- 
poweredy authorized, or qualified, by the laws of this realm 
to take, kill, or destroy, any sort of fish, fowl, or other 
game whatsoever, either for himself or for any other per-^ 
son, did, with a certain net, unlawfully take and kill ten 
fish, contrary to the form of the statute. The Evidence was 
precisely to the same efifect. — Several objections were made 
to the Conviction ; but that upon vrhich the judgment pro- 
ceeded was the omission to alledge that the defendant ^* had 
not the licence or consent of the owner,'' and that it mighty 
fob any thing that appeared, be his own fish in his own 
pond that he killed. Lord Mansfield said, ''this Con- 
viction is clearly bad. The offence provided for by the 
act of Q.2 & 23 Car. £. c.£5, is stealing fish; taking it 
without the licence or consent of the owner. Taking and . 
killing in the intention of this statute means stealing. But 
this man is not convicted of any offence* For he is not 
charged with stealing, nor even with taking and killing, the 
fish of another person, or in another person's pond."— -And 
the Coifviction was quashed upon that ground (r). 

However, it would perhaps be going too far to lay it 
down that the act must be stated to be done feloniously or 
with intent to steal, if the statute makes no express men^ 
tion of it. For an exception to a Conviction for killing 
deer, that it was not laid furtive or cum animo furandi^ 
but only illicite occidit, was over-ruled : though it was ad* 
mitted that the intent of the act was to prevent killing ia 
a clandestine manner by stealth ; but it was said to be 
enough in that case to lay the words in the Act of Parlia* 
ment(s). In that case, the fact was alledged to be witb« 

(r) R, 9, Mallison, 3 Barr. (a) R. v. Speed, t Lord Ray« 
679. mond, 583. 

6 out 
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out the consent of the owner (t) ; so that the objection wan 
only to the want of a positive averment of the intent to 
steals and not, as in the preceding case, that nothing ap- 
peared to indicate an invasion of another^s property. 
Specifying 4. Another consideration to be attended to in describing 
sumirquan- the offence^ is, that where any thing turns upon particular 
titles, &c sums or quantities, they must be specified, for an obvious 
reason, which is explained by the following case. 

The defendant was convicted on the Kensington Turn- 
pike Act, for refusing to account and pay over the money 
received by him as collector. The conviction was quashed, 
because no particular sum was specified, nor the times 
when the money was charged to be received, so as to 
enable him to defend himself upon a second charge. And 
though the counsel for the trustees pressed to have the com- 
mitment stand good as to the not accounting, yet the court 
said it was one entire non-feasance charged both in the 
conviction and the commitment, and they would not sever 
Xhem(u), 
siuaruumof -An additional reason for enumerating particular quanti- 
ciaraages. ^j^g^ g^^^ exists in those cases where the magistrate is di- 
rected to award compensation according to the injury, or 
to assess a penalty by way of damages. Thus, where 
a Conviction was upon the stat. 43 Eliz. c. 7- s. 1, against 
robbing of orchards, cutting of trees, &c. it set forth the 
complaint by R. 6. that the defendant cut down divers 
lime trees of the said R. B. upon which, after being duly 
convicted, he was awarded to pay so much as damages to 
the complainant. Upon an exception taken to the uncer- 
tainty of the. Conviction, in not mentioning the number of 
the trees, which it was insisted should have been done as a 
measure for the Justice to give damages by; Holt^ C. J. 
said, *^ in trespass the nature and number of things ought to 
be mentioned ; and much more in a Conviction, where all 



(0 TAis appears by the report (») R. «. Catherall, Str. 900. 
of the same case, Garth. 502. 

imaginable 
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imaginable certainty is requisite ; the subject by this pri- 
vate jurisdiction exercised by the Justice in a summary way 
being deprived oPthe privilege and benefit of the common 
law, and of being tried in the face of the country by the 
judgment of his peers. Besides the same reason- that holds 
in trespasses holds here, viz. the ascertaining the damage^ 
which by the statute the Justice is to assess^ and this Con- 
viction may be pleaded in bar of an action of trespass for 
the same trespass." And therefore, for this reason^ per 
totam curiam, the Conviction was quashed (v). 

As to the manner of alledging the quantity of the ar- Certainty, 
tide in question ; a Conviction for buying a certain quan- 
tity of wheats to wit, fifteen bushels of wheat (contrary 
to 22 and 23 Car. 2. c. 12.), has been held sufficiently 

5. One of the most essential points to be carefully attended Negativing 
to in describing the Offence charged, is, that every Exemp- «*«"P*»o*^*« 
tion, Excuse, or Qualification, which accompanies the de- 
scription of the offence in the enacting clause, be distinctly 
and positively negatived. Mr. Serjeant Hawkins^ without 
vouching any decided authority, delivers it as hb opinion^ 
after remarking the contrary determination in regard to in- 
dictments, that a Conviction on a penal Statute ought ex^ 
pressly to shew that the defendant is not within any of its 
provisoes ; for, he says, since no plea can be admitted to 
such a Conviction, and the defendant can have no remedy 
against it but from an exception to some defect appearing 
upon the face of it^ and all the proceedings are in a sum- 
mary manner, it is but reasonable that such a Conviction 
should have the highest certainty, and satisfy the court that 
the defendant had no such matter in his favour as the sta- 
tute itself allows him to plead (x). 

(v) R. «. Bumaby, 2 Lord was held to be too general, and 

Kayinond, 900. 1 Sulk. 181. In bad on demurrer. 

, Rex V. Gibbs, 1 Str. 497, an in- (ii;) R. v, Arnold, 5 T. R. 555. 

dictment for selling in unlawful (x) S Hawk. P« C. c. 25» 

measures fUi>€ra gmniUiea of ale, s. 113, 

o S Th^s 
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wiiat ex- This consideration would lead to a conclusion, that it is 

emptions , , ' 

necessary to necessarj to negative all the provisoes annexed to the of- 
tived.^*' fence, either by the same or any other clause or statute^ as 
well as those in tlie enacting clause (y). The rule how- 
ever seems, as established in practice, to be restricted to 
those of the latter description oiAy(z), To tliis extent the 
opinion of Mr. Serjeant Hawkins is adopted by Lord 
Kenyon in the following case : 

Conviction on the stat. S6 Geo. 3. c.60. s. 3 and 4. (a), 
stating the information, '^ that J. Jukes, on, &c. did un- 
lawfully and fraudulently put and place for sale in and 
upon certain cards and papers, divers metal buttons, to wit, 
&c. having marked or stamped on the under side thereof 
certain words indicating the quality thereof, to wit, the 
words '^ double gilt,'' the said buttons so marked *^ double 
gilt," or any of them, not being double gilt within the true 
intent and meaning of the statute in such case made and 
provided, contrary to the form of the statute, &c.'' When 
the case was called on. Lord Kenyon, C. J. observed, that 
the conviction could not be supported^ because the infor- 
mation did not negative the exception in the clause enact- 
ing the ofTence, viz. that the buttons were exposed upon 
the pattern cards (a). That the only cases where it was not 
necessary to negative the qualifications, were where the 
exception was introduced in a subsequent clause ; and there 
it must come by way of defence on the part of the de- 

{y) 8 T. K. 542. Vide ii^ra, any metal buttons indicating the 

(z) For a full discussion and quality thereof other than and 

explanation of the general doc* except the • words '' gilt/' or 

trine here alluded to, vide R. Bell. ^* plated/' respectively, under a 

Fost. Cr. L. 430. Spieres v. penalty of 5Z. a dozen. Sect. 4. 

Parker, 1 T. H. 141. Gill v. provijfes that the act shall not 

Simeon, 7 T. R. 27. And see the. extend to inflict any penalty up- 

note of Mr. Serjeant WiUianis, 1 on a person vrho shall pack or 

' Saund. 262, a. place for sale upon any card (ex- 

(a) By s. 3, no person shall cept the pattern card), any bnt- 

place or pack, or cause, &c. for tons having the words ^' double 

sale in or upon any card (except gilt," provided such buttons were 

the pattern card or pattern eavds)^ covered with gold in the propor« 

er paper; &c. or expose to sale tion there specified. 

fendaut.'^ 
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fendant." And again, — '^ This is not an objection of 
fornii but of substance : the reason is well given by Haw- 
kins why a Conviction should negative all the exceptions in 
the enacting clause, because the party cannot plead to such 
conviction, and can have no remedy against it but from an 
exception to some defect appearing upon the face of it, 
aDd all the proceedings are in a summary manner. There- 
fore the Conviction itself should shew that the party ac- 
cused had not the defence which the act gives him, if true. 
The good sense of the thing is in support of what is said 
by Hawkins ; for, being a summary proceeding, and con- 
clusive on the defendant, it ought to have the greatest cer- 
tainty on the face of it (b)'* 

It may be here added, that where any thing is declared OfTence sub 
to be an offence sub modo only, the fact must be averred *'*^' 
with the necessary modifications : Tlius, 

The defendant was convicted as a rogue and vagabond, 
under ] 7 Geo. £. c. 5. s. 2, for playing at a certain unlaw- 
fulgame with bowls. The act of S3 Hen. 8. c. 9. s. l6, 
makes the playing at bowls out of the person's ozm orchard 
or garden unlawful : and the Conviction, not alledging that 
to be the fact could not be supported : for the 1 7 Geo. 2. 
does not specify bowls, but mentions only playing at 
any unlawful game, as constituting a rogue apd vaga-r 
bond (c). 

The rule thereforie and distinctipn resulting from these. General 
and confirmed by the cases mentioned in the sequel, seem '^^*' 
to be clear, viz. that all circumstances of Exemption and 
modification, whether applying to the offence or tp the 
persouy that are either originally introduced or incorporated 
by reference with the enacting clause, must be distinctly 
enumerated and negatived ; but that such matters of excuse 
as are given by other distinct clauses or provisoes need not 
be specifically set out or negatived. 

(h) R. V. Jukes, 8 T* K. 542. (c) R. v. Clarke, Cowp. 35. 

It 
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It must be here particularly noticed^ that it is imma- 
terial whether the Exception be in another section or in 
another Act of Parliameut^ if distinctly referred to and en- 
grafted into the enacting clause. This is apparent from 
the following cases^ the first of which is an example of 
Exemptions introduced by a preceding Clause, and the 
others by a preceding Act of Parliament : 

By the ^th section of 1 Jac. 1. c. 22, it is enacted^ that 
no person shall carry on the trade of a tanner, except un- 
der certain qualifications therein mentioned : the seventh 
section enacts, that no person shall buy or contract for 
any rough hides, &c. but such persons as by virtue of that 
act might lawfully use the trade of a tanner. In a con- 
viction upon this section, it was held not to be sufficient 
to set forth, in the words of it, that the defendant was 
not such a person as by virtue of that Act might law- 
fully use the trade of a tanner, but the Conviction must 
particularly negative his being within any of the enumer 
rated exceptions mentioned in the seventh section (d). 

The rule as applied to Exemptions adopted from a pre- 
ceding Act of Parliament, is abundantly exemplified by the 
instances of cases on the game laws. — By the statute 22 & 
23 Car. 2. c. 25 . s. 3, all persons not having lands. See. are 
thereby declared to be persons by the law of this realm 
not allowed to have or keep dogs, nets, &c. ; and a sub- 
sequent statute, 5 Ann. c. 14^^. 4, inflicts a penalty upon 
any person not qualified by the laws of this realm so to do, 
who shall do certain acts there mentioned. It is now 
established, that in convictions on the latter statute it is 
not sufficient to describe the defendant generally as a per- 
son not qualified 'by the laws of this realm, but that all 
the qualifications enumerated in 22 & 23 Car. 2. c. 25. 
must be distinctly and specifically negatived (^e^. 



(d) R. V. Pratten, 6 T. R. 559. (e) Vide in/ra, 
1 Saund, William's, 262} a, note* 
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In one of the older cases indeed, upon the act 5 Ann. 
c. 14. (f)f in which a Conviction was quashed for omitting 
one quali6cation, the others being enumerated, it is al- 
ledged to have been thrown out by the Court, that if it had 
been laid generally that the defendant ^' not being a per* 
son qualified according to law, &c" it had been enough, 
but that the qualifications being distinctly set forth the 
omission of one was fatal. That opinion however is not 
supported ; and is over-ruled by the series of later and 
uniform authorities which are here shortly enumerated : . 

Thus, in a Conviction on 5 Ann. c. 14, the information General ne- 
charged the defendant with keeping a greyhound, '^ being lufficient. 
a person not qualified to keep a greyhound." It was 
stated that the defendant appeared and offered nothing in 
his defence, wherefore he was adjudged to be guilty^ and 
convicted accordingly. Upon an objection taken to the 
Conviction for want of enumerating the qualifications, it 
\va8 defended as strictly conformable to the statute 5 Ann. 
c. 14. Parker, C. J. at first hiclined to support it on that 
ground ; but finally the Conviction was quashed, because, 
in the words of the Court, the witness had taken upon him- 
self to judge of the qualifications (g). The same point 
had been already decided in a case of 12. v. Heywood, 
Pasch. 12 Anne, where a Conviction alledging the De- 
fendant not to be *^ qualified, licensed, or authorized, to 
use any engine, &c." was quashed (h). 

Though the ground of objection stated by the court in 
the Case just referred to, was that the negative allegation 
appeared to be the judgment of the witness only and not 
of the justices, the ensuing cases demonstrate that the 
want of a specific enumeration would not be helped by an 
adjudication in these general terms. 

The very point was again determined, in a case where 
the defendant was convicted of keeping a lurcher and gun 

(/) The Queen r. Matthews, 10 (^r) R. v. M arriot, l Str. 66. 
Mod. 27. \h) Cited 1 Str. 66. 

to 
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to destroy gamci '' not being qualified by the laws of the 
realm to do so, contrary to the form of the statute in such 
case made/' The Conviction was quashed, because, as the 
report states, it was only averred generally that the de- 
fendant was not qualified, and it did not aver that he had 
not the particular qualifications mentioned in the statute 
(22 8t 23 Car. 2. c. 25.) as to degree, estate, &c. (i). 

Lastly, all the former authorities were reviewed, and 
the point finally determined by the following case : 

This was a Conviction on 5 Ann. c. 14, setting forth, 
first, the Information of I. W. that one Maurice Jgrvis 
did unlawfully keep and use a setting dog and net for the 
destruction of game, and rode with and hunted the said 
setting dog with intent to destroy game, " he the said M. 
Jarvi39 ^^ the time and place when he so kept and used the 
said setting dog, &c. not being qualified by any laws or 
statutes of this realm to kill game, or keep or use any 
nets, dogs, or other engines for the destruction of the game, 
contrary to the form of the statutes in such case made." 
The Evidence was afterwards set out, which (after fully 
proving the fact) went on to negative the defendant's qua- 
lification iq the sanie general nianner as the Information. 
It was further stated that the defendant appeared and de^ 
nied the fact, but shewed no sufficient cause why he should 
not be convicted of the offence charged upon him in the 
said information. The Conviction concluded, ^* It mani- 
festly appears to us the said justices that the said Maurice 
Jarvis was not then anywise qualified, empowered, li- 
censed, or authorized, by or according to the laws of this 
realm to kill game ; and that the said M. Jarvis is guilty 
of the premises : therefore, &c." The Forfeiture was ad- 
judged in the usual forin. — 'Several exceptions were taken 
to this Conviction ; the first was, that it did not sufficiently 
^hew the defendant's want of the qualifications specified in 
22 8c 23 Car* 2. c. 25, which it was insisted ought to have 

(i) R. V* Hill, 2 Lord Raymond, 1415. 

been 
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been particularized, with an allegation that he had not 
any of them. Jn answer it was urged^ that the Conviction 
followed the very words of the act of 5 Ann. c. 1 4, upon 
^Yhich it was founded, which does not enumerate the Qua- 
lifications. Lord Mansiield, without hearing the other ob- 
jections, said, '^ It is now settled by the uniform course of 
authorities, that the qualifications must be all negatively set 
out, otherwise the Justices have no jurisdiction. The 
obiter saying (k), in 10 Mod. (if it was a book of better 
authority than it is), would signify nothing when the deter- 
minations are the other way. There is a great difference 
between the purview of an Act, and a Proviso in it. In 
the case of Rex v. Hill (l)y it is the very point established 
and settled, that the general averment is not sufficient, and 
that it must be averred, that the defendant had not the 
qualifications mentioned in the statute. In the case of 
Bhet q. t, v. Needs, the general averment of the de- 
fendant's not being qualified was holden sufficient in an 
Action, though insufficient in a Conviction (m). The dis- 
tinction is obvious between an Action and a Conviction ; and 
there it was agreed, and is given as the reason why it is 
not good upon a Conviction, that it must be made out be- 
fore the Justice^ and he must return, that die defendanthad 
no manner of qualification. I take the point to be settled 
by the constant tenor of all the authorities ; and I think 
upon very good reasons ('w^." Mr. J. Denison added, 
that it was not always sufficient to lay the offence in 
the words of the J^ct of Parliament. — ^The Conviction was 
quashed. 

(&) jiKie, p. 87, R. V. Mat- self of opinion that the case of 

^€^8. Bluet c. Needs could not be sup- 

(l) Anth, p. 88. ported. 

(to) Com. 525. Bat Mr. Jus- (n) R. v, Jarvis, 1 Burr. 148. 

tice Foster, in tlie case of R. v. And see a full report of the case 

Jarvis (see the note of that case, from a MS. note of Lord Ash- 

1 East. 647, note), declared him- burton, l East. 643. 

In 
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Want of ne- In the foregoing cases^ the defect in omitting to negsh 
gations m tive the exceptions occurred both in the Information^ and 
^IT^ in the Evidence. Whether this be necessary in the Evi- 
b> evidence, deoce, w e shall inquire in its proper place ; but that it is 
indispensable in the Infonnation, and that the omission of 
it there is not cured by any statement in the Evidence, fol- 
lows from what has been before laid down as to the ne- 
cessity of setting forth there every circumstance material to 
the jurisdiction. Indeed this might be conclusively infer- 
red from what is thrown out in some of the preceding de- 
cisions ; but is rendered still more indisputable by an au- 
thority expressly in point, as follows :-— On a rule to shew 
cause why a Conviction for using a gun should not be 
quashed ; the objection was, that the Informatioft, as set 
forth, did not alledge specifically that the defendant was 
not owner or keeper of any forest, chase, park, or warren. 
It was argued to be sufficient if the want of those qualifi- 
cations appear in any part of the record, and it did ap- 
pear by the Evidence as set forth, that the defendant had 
none of them. Lord Mansfield : — ^Thb will not do ; the 
defendant can be convicted only of the charge in the infor- 
mation ; and that must be sufficient to support the Ck)n- 
viction. The evidence, Mr. J. Ashhurst said, must prove, 
but cannot supply, any defects in the information (o). 
Want of It is obvious that the Defendant's want of the necessary 

must appear qualifications should appear to have existed at the time of 
5S«^ committing the oflfence, and should be alle<^ed in such a 
committed, manner as to apply to that time. Accordingly, in one of 
the earliest cases upon this point, a Conviction on 33 
Hen. 8. c. 6, for keeping a ^un was quashed, because it 
was only alledged that the defendant non habuisset <£lOO 
per amium, but did not say when, and he might have had 
an estate at the time of keeping the gun, though not at the 
time of the convictiou: it should therefore have been 

(o) R. V. Wheatman, Doug. 239. 

alledged. 
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alledged, that the defendant pradict. die et antio had not 
£100 per annum (p). 

These determinations agree so fully in the same doc- 
trine, as to leave no doubt of the conclusion to be drawn 
from them ; nor is that conclusion shaken by any contra- 
dictory decision of a modem date. There is, however, 
one case, which, since it is appealed to in the arguments 
of some of the former cases, as a precedent for dis- 
pensing with a specific negative of all the qualifying cir- 
cumstances accompanying an offence, it may be proper 
to notice here more particularly, for the purpose of point- 
ing out its precise effect. 

The case alluded to, is that of The King v. Theed, which 
was a Conviction for obstructing an excise officer in the 
discbarge of his duty. The stat. 8 Ann. c. 9* s. 10, upon 
M'hich it was founded, enacts that the oflGcer, ** at all times, 
by day or by niglit, and if in the night then in the presence 
9fa constable^ or other lawful officer of the peace, be per- 
mitted to enter the house, &c. of persons employed in 
making candles as therein mentioned;" and, by s. 13, a 
penalty of c£20 is imposed upon the owner obstructing 
sucb entry. In the present Case the Information (q), after 
stating the defendant to be a maker of candles and the 
house in question used in that business, set forth that 
Caleb Wilson, being then and there an officer of and for 
the duties of Excise, 8cc. (properly describing him), pur- 
6uant to and in execution of the power to such officer 
given by t|ie said statute, upon the 30th of August, at, See. 
did lawfully enter into the said house, to take an account 
of the quantity of candles there made. The Information 
then went on to state the obstruction. Upon this Informa- 
tion the defendant was regularly convicted of the facts 
therein contained. Upon the Conviction being removed 



(p) R. V. Silcot, S Mod. 281. 

{qj See the Couviction, 2 Lord Raymond, 1375* 



mto 
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into the court of King's Bench by certiorari, Mr. Lee, for 
the defendant, took an objection, that it did not appear 
tliat the entry of Wilion the officer into the house V3s 
lawful. The statute requires, that if the entry be in the 
night, it be in the presence of a peace officer ; now here 
it is laid, that Wilson entered the 30th of August, but not 
said whether in the day or the niglit; it might be in the 
night, and then it was not lawful, because it is not said to 
be in the presence of the constable ; and if the entry was 
not lawful the Defendant was not guilty of an offence in 
refusing to permit him to take an account, 8lc. To this it 
was answered, and held by the Court, that the entry is laid 
in the Information to have been made lawfully, and it does 
not appear upon tlic face of the Information to have been 
wrong, and therefore the Court will not inl«nd that it was 
so, when the [nformation and Conviction say he entered 
lawfully. If it had been unlawfully, the defendant would 
have had the benefit of bis defence before the Justices : 
the Information pursues the clause of the act. — ^The Con- 
viction was aflirmed (r). 

It is evident upon consideration of this Case, that it does 
'. not controvert the general position established by the fore* 
going authorities, as to the necessity of specifying nega- 
tively all the exculpatory qualifyuig circumstances annexed 
to the uflence. I'he Case adverted to, allowing that 
it remains unimpeached by the authorities recited, at the 
most only proves that the Court will not gratuitously pre- 
sume a fact not raised by any thing on the record, for the 
purpose of requiring the addition of some qualifying cir- 
cumstance. A lawful entry being stated generally on the 
30th of August, the Court would not, without any grounds 
and contrary to the ordinary intendment of the words, as- 
lunie the entry to be in the night, merely for the sake of 

(t) R. v. Th«ed, 2 Lord Ray- Ciled in arg. R.b. Jarvis, 1 Bnrr. 
iiond, 1375. .S. C. slioTtly re- liB. 1 Eait. 6i5, note. 
>arted, 1 Str. 603. 8 Mod. 319. 
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raising the objection to the want of the constable's pre- 
sence. If the entry had been stated to be in the night of 
die SOth of August, without also alledging that it was in 
company of a peace officer^ it would doubtless have been 
bad. 

In regard to the kind of qualifications necessary to be Arguments^ 
negatived, it may be proper to remark that the rule ap- JsTHon^mli* 
plies only to those expressly named ; and therefore it is gaUved!" 
not necessary to negative a mere constructive qualification. 
Thus, in Conviction on 5 Ann. c. 14, which expressly men- 
tions only those qualifications specified in 22 Sc 23 Car. 2, 
it is held unnecessary to negative the Defendant's being 
Lord of a Manor, that being only an inferred or argu« 
mentative qualification, collected from the statute 6 Ann. 
c. 14, but not expressed either in that or £2 & 23 
Car. 2. (s). 

The want of the necessary negative averments in cases 
within the rule is not merely a formal but a substantial 
defect, and is not therefore aided by a provision in the 
statute that the Conviction shall not be vacated for want 
of formC^. And it is demonstrated by the foregoing ex- 
amples, that the allegation of being contrary to the form 
of the statute will not cover the omission of any material 
circumstance in the description of the oSeuce(u); for 
those words are no more than the conclusion of law, which: 
must be warranted by sufiicient premises (v). 

(») R. V. Pickles, 1 Burr. 150. keeping a warehouse for low 

(0 K. r. Jukes, BT. R. 54!2. win'^s, the Inforntation alledged 

(tt) 4 Burr. 2279. 1 Burr 679. the Defendant to be a coniDion 

Id. 154, 155. 3 Mod. 280. 6 distiller, of which tliere was no m- 

Kast. 417; in all which the Con- dence, but the adjudication wa^ 

Tictions were quashed for this that he be convicted of the said 

defect, notwithstandinii^ the words offence agamst the form of the ata- 

" contrary to the fonn of the ata- tute, and the court seemed to 

tvie" And see Hamper's cast, 2 think it was well enough by rea- 

Hawk, c. i25. s. 10. Rook\s case, son of those words, for it should 

Hardr. 20 ; but ride 1 Str. 497. be intended he was a common 

Cro. Eliz. 749. Dy .*12. There distiller, otherwise it would not 

is a case, R. v, Lammas, Skin, be an offence; sed cur, adv, vitlt. 

562, where in a conviction for (v) 2 T. R. 222. 8 T. R, 542. 

It 
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What Ex- It will be remembered, that the Rule, requiring all the 
not required x!<xceptions annexed to the onence to be negatively set out 
UTcd."*^**'' <>" ^^ fi*C€ of the record, was stated to apply only to such 
as are contained in, or incorporated with the enacting 
Clause, by which the offence is created. This distinction 
is sufficiently marked throughout the cases already adduced 
in support of the 'R\x\e(w)f in all of which it is 'plainly 
signified, that those Exemptions which are the subject of 
distinct proviso, being matters of defence, need not be 
noticed in the charge ; inasmuch as the absence of these 
does not form a constituent part of th^ offence, but the 
existence of them is a matter of extenuation which the 
party accused must shew himself entitled to by way of 
defence. This distinction seems to be now clearly estab- 
lished, notwithstanding the opinion intimated by Mr. Ser- 
jeant Hawkins (x), that a Conviction on a penal statute 
ought expressly to shew that the defendant is not within 
any of its provisoes. 
Exemptions Therefore, in a Conviction on 3 Car. 2. c. 3. s. 2, for 
provision- keeping an alehouse without licence, it was objected, that 
ary clause. ^^^ ^^^ coutains a proviso (s. 5.) exempting persons who 

have been punished by the former law of 5 &. 6 Edw. 6, 
c. 25, and therefore that the fact of the defendant not 
having been proceeded against under that act, should have 
been averred. The objection was over-ruled ; because, as 
it was said, that exemption coining in by way of proviso, 
should have been insisted upon in defence. It appeared 
by the Conviction, that the defendant was asked what he 
had to say, and therefore, the Court said, it was reason- 
able to presume he had no such defence to make (y). 

On a Conviction for a forcible entry, on 15 Rich. 2. 
c. 2, and 8 Hen. 6. c. 9, it was objected, that it should 
appear by the Conviction that the defendant had not been 

(to) See in particolar R. v. (^) 2 Hawk. P. C. c. 25. s. 115. 
Jukes, 8 T. R. 542, and 1 East. (y) R. v. Ford, 1 Str. 555. 
646. 

three 
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three years in possession (according to sect. 7 of 8 Hen. 6. 
c. 9.) But, by the Court, that comes in by way of pro- 
viso; and he that would have tlie benefit of it must plead 
his possession (z). 

For the same reason a Conviction on 9 Geo. 2. c. 25. 
s. ] for retailing gin without a licence, was held to be 
good, without an averment that it was not sold to be 
used in medicine, which is allowed by the distinct pro- 
vision of sect. 12. (a). 

Agreeably also to this doctrine, it is held, that if a sub- Exemption 
sequent Statute make an exception to a former one, it is *"J^/sia- 
incumbent on the Defendant to shew by way of defence *"^^ 
that he comes within the exception. For example, the 
Statute 22 Car. 2. c. 1 prohibits the assembling at any 
conventicle or meeting for religious worship, except ac- 
cording to the liturgy ; but by the 1 Will. & Mary, c. 18. 
3. 1. 3. 19^ persons and meetings complying with certain 
regulations are declared to be not liable to the penalties of 
the act of Car. 2. It has been resolved, *that in a Con- 
viction for this offence on the 22 Car. 2, it is unnecessary 
to negative any of the exemptioriS in the statute of 1 WilL 
8c Mary, c. 18. ; and that even an imperfect enumeration 
of those exemptions is wholly surplusage and does not 
vitiate (b). 

So we have seen, that in Convictions on the game laws, 
it is not necessary to negative the ^^ being lord of a ma- 
nor,'' that being only a qualification inferred from 5 
Ann. c. 14, but not mentioned in 22 & 23 Car. 2.(c), 

Lastly, the information must contain a direct charge of Chari^iirast 
the Offence specified by the Act of Parliament, and not ^t\^idM« 
merely facts amounting to a presumption of guilt, how- ^'^y* 
ever sufficient such facts may be as jprimd facie evidence 

(2) R. 17. Layton, 1 Salk. 352. (b) R. «. HaU, 1 T. R. 320. 
rui« 2 Cro. 199, (c) 1 Bori-. 150. 153. Aaie, 

{a) R. r. Br>aD, 2 Str. IIOI. p. 93. 

to 
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to support a charge for the specific OflFei^ 
ter understood by the following Cas^ " 
Ann, c. 18. s. 3, for selling bread j g^ 
The charge in the Information (ft ^ | 
wanting so much weight of &c. y'|^ - ^ ^ 
of the defendant, a common ?*| ^ « "f | 3 
opinion that the charge oughyj %? ^ r % 
sale of so much bread b'/| %\^ 
deed, the Court said, tha?"/! ^ | ^ 
ter's shop, it is good id^tj % 
bread, but still it ^^l^9>*\ 3 
that what is but J^ 5 f * " 

J'' 
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^u opinion 



that 



out. Two other Judges 
.„ but expressly founded that op.- 

.ure of these orders, which they asstmi- 
.aers of bastardy. The argument of couni^^ 
^hich seems to have been adopted by the «naJ^"^y 
^/Court admits that in convictions for deer s^eaU"^^^^ 
.g like, where fines are imposed, it is usjial to se 
that the party was summoned. ^ .!,« order is 

In this last case, it should be observed, the oi^^^ 
iwerely for suppressing the alehouse, and therefore ^ 
niuch less affinity to the case of a Conviction than ^^^ 
former one, which comprehended a sentence of imp"^ 
ment. ^ 



. Thisseems a proper place to say a few words upon^ ^^ 
distinction between orders and convictions, with a vie ^ 
attempting some determinate criterion of separa w 
tween thetii* 

fe) R; ni^ VeiMibles, 2 Li^rd (M /rf. i6. and see R* «'• Alb"? 
Raymond, 1405. 8 Mod. 378. 1 ton, 1 Str. 678. 
Str. 640. Seas* Cas. «10. (») 8 Mod. 309. ^ 



t 
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» 

of no question. But it is necessarj to remark, that, a dif- 
ferent rule having prevailed in respect to proceedings 
classed under the denomination of orders, which are not ^^^ *** •^ 

. ders, 

alwajs easily distinguishable in their nature from convic- 
tions, some confusiou and uncertainty may at first view, 
from the occasional similarity of the. proceedings, appear 
to subsist in the rule as applied generally to those of the 
latter description. The cases however in which the he* 
cessity of statii^ the Summons has been dispensed with or 
denied will be foun^ upon examination to belong strictly 
to the class of orders, and their authority to be confined to 
those instruments. It would be beside the present pur-^ 
pose to inquire into the grouuds of this distinction. It is 
sufficient that the cases alluded to recognize and are 
founded upon it, so that they are in reality so many autho- 
rities in support of the necessity of the practice in Convic- 
tions. This conclusion will be sufficiently apparent from 
a reference to the cases themselves. Of these the one most 
directly ui point, though not the first in order of time, is 
the following : 

An order was returned to a certiorari, made by two 
Justices of Peace^under 5 & 6 Edw. 6. c. 25. s. 3 for sup- 
pressing unlicensed alehouses, which recited the service of 
a former order discharging the defendant from selling ale, 
and then further stated, that after the service of that order 
the defendant had continued to Sell ale ; therefore the Jus- 
tices ordered him to be committed for three days accord« 
ing to the statute, and to find surety not to sell ale, &.c. 
It was objected that the/ defendant did not appear to have 
been summoned to answer the charge for which he was 
committed, and after much deliberation and debate it was 
declared by the court unanimously, that the party ought in 
fact to be heard, and that the Justices would be guilty of a 
misdemeanor if they decided without giving him notice, 
but they said, that '* since in this sort of orders for sup- 
pressing alehouses, keeping bastards, 8cc. summonses have 

u not 
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Jiot been set out, they would intend that the Jiustices having 
jurisdiction had proceeded regularly and that there was a 
Summons; it not appearing by the order that there vras 
none^ or that^ there was an ill summons, for if that ap- 
peared it would be fatal, as leaving no room to make it 
good by- intendment fg^. It being afterwards proved by 
affidavits that there was no Summons in fact> the Court 
granted an information against the Magistrate (h). 

In the course of that argument a case U'as cited as having 
been determined a short time before upon an order of the 
same kind. Tliis was the case of The King v. ^us» 
tm (i), by the slight report of which no very correct 
idea is conveyed of what passed upon the discussion of 
the question. It appears that the Court was divided on the 
objection of there being no Summons set out in the order. 
Pratt, C* J. is stated to have delivered an opinion that 
the Summons ought to be set out. Two other Judges 
held it to be unnecessary, but expressly founded that opi- 
nion upon the nature of these orders, which they assimi- 
lated to orders of bastardy. The argument of counsel 
9lso, which seems to have been adopted by the majority of 
the Court admits that in convictions for deer stealing or 
the like, where fines are imposed, it is U8|ial to set forth 
that the party was sunimoned. 

• In this last case, it should be observed, the order is 
. merely, for suppressing the alehouse, and therefore bears 
]nuch less affinity to the case of a Conviction than the 
former one, which comprehended a sentence of imprison- 
ment. . 



Distinction . This.secms a proper place to say a few words upon the 
derramd^'" distinction between Orders and convictions, with a view of 
cenvicUons. attempting some determinate criterion of separation be- 
tween them* 



" (g) R; v: Venablcs, 2 Lord 
Raymond, 1405. 8 Mod. 378. 1 
Str. 640. Sess. Gas. ftlO. 



{h) Id. ib, and see R« o. Ailing- 
ton, 1 Str. 678. 
(t) 8 Mod. S09. 

In 
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In truth it is not easy to fix any rule for distinguishing 
in the abstract between what things are the subject of or* 
ders and what of convictions. Practice seems chiefly to 
have been consulted in the distinction. Before the statute 
of 4 Geo. 2 convictions were always recorded in Latin, 
whereas orders were returned in English ; ' and we find 
this circumstance referred to as a criterion used by the 
Court in determining that a particular instrument, vi2. a 
judgment of removal of a clerk of the peace by the Justices 
in sessions, should be considered sis an order, and not as a 
conviction, and consequently as not requiring the evidence 
to be set out (k). 

The cases which seem to come the nearest to the na- 
ture of convictions, and which nevertheless have been 
treated as orderSy so as to let in the less rigorous rules ap- 
plicable to the latter, are the following, viz. orders of bas- 
tardy under 18 Eiiz. c. 3. ; penal proceedings under 5 & 
6 Edw. 6. c. 25 against persons continuing to keep a pub- 
lic house after an order of Justices to suppress it; and . 
those against tenants fraudulently removing goods to avoid 
distress under L 1 Geo. 2. c. 28. 

Orders of bastardy, as the name imports, have always 
been considered to belong to the class of orders; and 
therefore tliey do not contain any ^legation of the defend- 
ant's presence during the examination (I). Lord Holt 
indeed declared upon one occasion that he could not see 
any reason for tlie distinction between qrders of bastardy 
and convictions (m). However, the words of the statute 
18 Eliz. c. 3 which direct the Justices to take order for 
the keeping of the bastard child, 8cc. as well as the nature 
of the proceeding, which is more for the purpose of in- 
demnity to the parish than of punishment for an offence, 



(k) R. r. Lloyd, f Str. 900: (m) R. v. Lomas, Comb. 

(/} Bum's Jhstiof, tit. Bas- 289. 
tard. 

H 2 may 
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may appear to account for the umfurm practice in treating^ 
the3e as of a different class from penal convictions. 

The reasons which have prevailed in regard to the case 
secondly alluded to, that of a proceeding under 5 & 6 
fldw. 6. c. 25 for keeping open an alehouse after an order 
to suppress it, seem to be that the defendant is giulty of a 
contempt in disobeying the first order, and that the power ' 
of imprisonment in . that case is something similar to pro- 
cess of attachment (^n J. However it should be observed, 
that the necessity of a previous summons in fact (though 
it need not be stated in the order) is somewhat inconsistent 
'with that mode of considering it. 

With regard to the third case, that of a penal proceed- 
ing against a person for assisting in the fraudulent removal 
of goods to avoid a distress under 1 1 Geo. d. c. 19* a. 4, 
the language of that Act certainly seems to point out a pro- 
ceeding altogether similar to that which is understood by a 
summary conviction, and there can be litde ^oubt that it 
would be regular in this form, of which there exist many 
precedents. But it is nevertheless certain that those pro- 
ceedings have been not dnly deemed valid in the shape of 
orders, but upon that gromid only have been allowed to 
admit of informalities which would have been fatal in a 
conviction* There are on the files of the Crown CtfBce 
several instruments of this kind, which, as well as being 
upon the file of orders and not of convictions, are returned 
in consequence of writs of certiorari " to return all or- 
ders," whereas the certiorari for a conviction is always 
'^ to return all records of conviction;" of these is Rex 
V. Bissex, T. 29 & SO Geo. 2, and soonj after The King v. 
Middkhurst. The former of these cases is given at 
length in Bum's Justice (o) ; and after some discussion 
upon the question whether the matter was properly tlie 
subject of an order^ it was agreed to be r^ular in that 

(») R. r. VenableSy 2 Lord ^) 1 Barn. ^S8, tit. Distress. 
Raymond, 1405« 

form. 
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form. Mr. J. Denison, in deKvering the resolution of the 
Coart, expressed himself to this effect :^— I think the most 
material question is^ whether this is an order or a con- 
viction. If a conviction the evidence ought to have beeh 
set oat. It was 'SO held.by Lord Hardwicke in the case 
of The King and Lloyd (p); and in that case it was ob- 
jected, that as it subjected the party to a penalty, though 
in the statute it was called an order, yet it should be con* 
stnied as a conviction ; but the Court said, every act of the * 

Justices which subjects the party to a penalty shall not be 
constriied as a conviction. I understood from my Lord 
Hardwicke, in the case of The King and Lloyd, that his 
ground of the difference was founded upon the expressions 
of the statute, and not upon the penalty; as where the 
words of the statute are, ^* of which he shall be convict- 
ed," k is to be construed a conviction. Here it is ex- 
tremely strong ; the statute calls it an order, and in the 
nature of it it is an^ examinatiotr upon ia complaint (q). 

The other case upon the same statute, R. r.> Middle- 
hurst, is reported by Sir J. 'Burrow. In thtit the objec- 
tion to the offence being charged in the 'alternative, viz. 
for removing or concealing the goods,, was over-ruled ex- 
pressly upon the ground that this was au order (r). 

The only criterion furnished by these cases for distin- 

guidiing when penal proceedings are to be considered as 

orders, and when as convictions^ is that alluded to by 

' Lord . Hardwi<^ke, viz. whether they be so denominated 

by the statute (s). 

It sufficiently appears however that the decisions before 
mentioned cannot govern the case of Convictions ; fpr that 
these were treated as belonging to a different class ; and that 
the judgments were founded entirel]^ upon that considera- 
tion (ty: : . 

(p) 1 Str. 996. gan, Cald. 156. 

(q) There seems, however no (r) 1 Burr. 399. 

doubt tliat it would Imve been («) R. r. Bissex, sitpr€. 

good as k convictiou, K. v, Mor- (f) Ante, p. 97. 

' / There 
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There is one early case indeed in which a similar doctrine 
is said to have been applied to a Conviction. That case i» 
reported as follows: Fotd was convicted in a sumoiary 
way on the statute of deer stealing. To which it was ob>- 
jected, that it did not appear on the record that the de- 
fendant had any notice to come and make his defence, and 
citatio est dejure natural!, that none be convicted without 
an opportunity of making defefuce : quod curia concessit, 
but this being by persons by law intrusted with the ad- 
ministration of justice we will intend they liave proceed* 
ed regularly and legally, if the contrary appear not(u). 
Of this case it is impossible to judge correctly, as no ex- 
tract is given from the conviction itself, and it is not im« 
possible but the defendant might there have been stated 
to have appeared iii fact, which as will be seen in the fol* 
lowing section would dispense with the necessity of stat- 
ing a Summons. But without resorting to that supposi- 
tion, the practice seems to be since that time so well es- 
tablished the other way that this single case cannot now 
be considered as of sufficient weight to turn the scale. 

It is at this day established as well by authorities as 
by received practice, in regard to convictions, that the fiict 
of a Summons is indispensably necessary to be shewn on 
the record ; except where the appearance of the defendant 
renders it immaterial. The necessity of such an averment, 
it may be observed, is taken for granted in all those cases 
where the omission of it has been held to be cured by the 
defendant's appearance (v), for if it had been deemed 
altogether unnecessary no such question could have arisen. 
The same conclusion may^be drawn from those cases where 
the question has been whether a general averment of being 
duly summoned be sufficient. But there are not wanting 
direct authorities upon the point. It is laid down by Lord 
C.J. Holt, ^' that these summary jurisdictions ought to be 
held strictly to form, and every thing ought to appear re- 

(u) K; V. Ford, 12 Mod. 453. (v) Fide i>ifira» Appearance. 

gular 
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gular in them. The Justices ought to make a nnemoranduni^ 
that ou such a day a complaint was made ; that thereupon a 
summons issued returnable on such a day ; that the defendant 
. did not appear, or could not be summoned .'Y^>) -^n another 
report of the same case (x), Powell J. is represented to have 
said, 'Vthat if no Summons had been shevfn perhaps the 
Court would have intended one according to the prece* 
dents;" but this saying, if accurately reported, probably, 
referred to a general allegation of being duly summoned 
in contradistinction to the particular mode of stating it 
used in the case then under consideration, viz. by specify-* 
log the place and day of the return, which appeared to be 
an impossible one anc) was on that account held to be> 
bad. — Mr. J. BuUer also treats the point as settled by 
established practice; for in a case which came before the 
Court upon a different question, he enumerates among the 
points in which /' the Court in considenng Convictions is 
always strict, that of seeing that the party convicted has 
been summoned and heard or that it has been his own 
fault." Cj^; 

A much later case however than aiiy of these is shortly 
reported by Mr. Caldecott, which affords an authority di- 
rectly in point; as follows: — ^The defendant was convicted 
before a Justice of Peace, on the game act not being qua-* 
lified. The Conviction was quashed, because it did not , 
appear that the defendant was summoned, or had an op- 
pbrtuiiity of defending himself. It is necessary in case of 
Convictions to set out a Summons, for in such case nothing 
is to be intended (z)» 

It 

(w) R. V. Dyer, 1 Salk. 181. the text, with which I have been 

[x) 6 Mod. 41. favored from a MS. of a gentle-' 

iy) R. r. Green, Cald. 391. man eminent at the Bar ; — Rex 

(s) R. V. Hawker, Tr. 8 & 9 r. Braine, 2 Geo. 3. Conviction 

Geo. 2. Cald. 391. note (a). In for dccr-stealing, stating the in- 

addition to the antliorities above formation and depositions of tlie. 

cited, it may be permitted to witnesses, but no summons or 

adduce the opinion of a very appearance. Upon which Sir 

eminent Lawyer in confirmation ' Jaini-s Wallace's opinion is in the 

of the conclusions sabmittcd in following words:— <^ 1 am of 

opinion 
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Manner of It may be concluded therefore, that a SutDmohs isiiot 
Su^Lbs! ^^y necessary in fact, but that it must appear upon the 
face of the record. Another ^question theti remains as to 
the manner in, which it is required to be stated. But it 
should be premised, that this question caii tben only be 
material when the defendant is found by the fecord to have 
been convicted in his absence, and on his default. 

It is not fully settled, whether it be sufficient in such case 
to state generally that the defendant had been regu/^r/y 
or duly summoned^ without describing more particularly 
the time and place at which the Summons was returnable. 
The reason which may be suggested for requiring that par- 
tidilarity is to enable die Court to judge whether it was 
reasonable. 

A dictum attributed to Lord C. J. Holt requires that 
tlie record should state a Summons returnable on a day cer- 
tain (a). In the first case wherein we find this questioD 
directly in discussion, the Conviction only stated that the 
defendant, ^* being duly summoned,** made default. Par- 
ker, C. J. thought this a serious objection ; but another 
Judge, Powis, was of opinion, that the allegation cJeizV^ 
summonitus imported all reasonable circumstances (b). 
The report however of this case is somewhat loose ; and 
other defects in the Conviction might probably prevent any 
decision being given upon this point; In a subsequent 
case, an averment licet debite summonitus ad hoc tempm 



opinion the Court will-fftiash this but these have been orders made 

Conviction. .The principal ob- by Justices of Commitment &c. 

jection is, that it does not appear and not Convictions." And it 

the party was ever heard before appears by the same note, that 

the Justice in his defence, or in Hilary Term, 3 Geo. 3. the 

«ver summoned for thai purpose. Conviction was quashed upon the 

In some cases. the Court.has pre> motion of Sir J. Wallace, 

sumed the Justice has acted jright (a) 6 Mod. 41. 

unless the contrary has appeared, (6) Re^na r. Green, 10 Mod. 

and to b^ sure it does not appear 213. po5^. Sec. 6. Evidence, 
the party wa:* not summoned '; 

tt 
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el hunc locum, (referring to the day and place of the Con- 
viction,) was held to be sufficient (c). 

It is prudent however to follow in this respect the form 
generally used in the precedents of best authority, which, 
in cases of G)nvictions by defaulti take care to state that 
the defendant was summoned to appear at a certain. time 
and place; and those must . be such as to afford him the 
reasonable means of complying with the Summons and of 
being fairly heard. 

But though it may admit of a question whether or no Summom, 
it be sufficient to state a Summons generally, there is no fid^utr***' 
doubt that if the Summons be particularly set out and ap- 
pears upon the face of it to be irregular^ as by being prior 
to the information, the Conviction will be bad* And if it 
should appear that the time allowed by the Summons was 
too shorty that seems to be a well-founded objection. Thus 
one of the defects insisted on in the case of The King v. 
Mallison (d) was, that the Summons was to appear im- 
mediately. .The Conviction was not indeed quashed on 
that ground ; but it was said to be b^d throughout, which 
seems to imply the assent of the Court to the validity of 
that objection as well as the others. In another case (e), . 
it seems to be admitted that a Summons to appear on the 
same day would have been bad, but for the appearance of 
the defendant which cured the defect. 

Some of the precedents go so far, in cases where the 
defendant has not appeared, as to state the evideuce upon 
oath of the service of the Summons, which ought in fact 
to be had before a Conviction by default; and it is cer- 
tainly more regular, though perhaps not absolutely neces- 
sary, to state it ; more particularly in cases where the Acts 
of Parliament (as is sometimes the case) specially authorize 

{e) R. v^ Simpson, 5 Geo. 1. thority that '' kaeing been mujW' 

10 Mod. 348. 382. iStr. 46. S. C monetV* is sufficient. 

This case is cited by Parker, C. J. (d) 2 Burr. 681 . 

8 Mod. 309. 11 Geo. 1. as an au« (e) R. «• Johnsoo, 1 sStr. 261. 

the 
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the Magistrate to proceed in the defendant's absence, after 
oath made of the serviee of a regular Summons (/)• 



9S 



Section 4. Of stating the Defendant s Appearance* 

The next step set out on the record is the defendant s 
appearance at a certain , day and place. Tf this be regular 
. and subsequent 'to the information^ it removes all objec- 
tion to the irregularity (g), or want of a summons (h). 
Cures irre- At least if it be also stated, that he did not require fur- 
■uthi'g Sum- ^^^ ^'™c to make his defence. In a case where the Con- 
■*°°*' viction, after stating the information^ proceeded in these 

words : ** of which said information, and of the offence 
• therein charged upon* him as aforesaid, the said T. S. on 
the said 6th day of January at &c. had notice : where- 
upon the said T. S. appeareth, and is then and there on 
tlie said 6th day of January present before me to hear, 
&c.'* and after setting out the evidence, and that the de- 
fendant was palled upon for his defence, and pleaded, were 
added the words, " nor doth the said T. S. require any 
further time for that purpose." This was held to be suf- 
ficient, notwithstanding an objection that the defendant 
was not stated to have been summoned beforehand but 
only to have had notice of the charge. Lord Kenyon said, 
justice requires that a party should be duly summoned 
and fully heard before he be condemned, but if he be stated 
to be present at the time of the proceeding and to have 
heard all the witnesses, and not to have asked for any 
further time to bring forward his defence, if he had any, 
On ixnpos- this has at all times been deemed sufficient (i). But if the 
S^d, Appearance is alledged on an impossible day, or on one 

which is shewn by the record to have been prior to the in- 

{/) AntCy p. 18, &c. R. V. Aiken^ 3 Burr. 1785. R.r, 

ig) 1 Str. i^61. Stone, 1 East. 649. 

(4) R. V. I^airett, i Salk. 383. (t) R. v. Stone, 1 East. 640. 

649. 

formation, 
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formation^ the Conviction is bad. Thus, where it was 
stated that the defendant was summoned to appear, and 
did appear on Tuesday the 17th daj of April, and it was 
seen, by refelrence to the almanack, (which the Court agreed 
diey ought to take notice of) that there was no such day as 
Tuesday the 1 7th of April, that day being on Fridayy the 
Conviction was quashed on that ground (k). So the Sum- 
mons and Appearance being described on the ^d of Octo- 
ber 1 Geo. 2, the information and deposition being on 
the 2d of November, 1 Geo. ^, this incongruity was held 
to be fatal (I). ' . 

The Appearance maybe stated in the past tense (m); 
and according to one case (n) may be either in person or 
by attorm^y. It seems also, that if the place be not mep^ 
tioned, it vnll be intended to be at the place where the in- 
formation appears to be laid (o); and this, though the ex- 
amination of witnesses and the judgment' are stated at a 
different place from the former (o). 

2. If the defendant does not appear, we have already 
seen that judgment in his absence will be valid (p). 



:* >? 



Section 5. Confession^ Statement and Effect of, 

1. After the appearance of the party, the record pro- 
ceeds to state either his Confession, or his denial and plea 
to the charge. Regularly it should appear that the De- 
fendant was called, upon to plead before the evidence was 
given : but ^ there is no objection to its having been taken 
before, if it appears to have been read over to him and 
that he confessed the charge (q). That a Conviction may 
be founded upon the Confession of the party though the 

(fc) R. tJ.Pyer, 1 Salk.,181. (n) 1 Stn 46. 

(0 R. «. Kent, 2 Lord Ray- (©) R.v, Swallow, 8 T. R. 284. 

mond, 1546. (p) Ante, p. 20. 

ijn) X Barp. 212.. 3do. . , (9) R. »• Hall, 1 T. R. 320. , 

Act 
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Act of Parliament speaks only of proof by witnesses, has 
been shewn in a former chapter (r). To be effectual how- 
ever for that purpose^ it is now to be observed, tliat the 
Confession recorded must not only appear to agree with 
the charge, but must contain an admission of such speci- 
fic facts as amount to the complete offence complained «of. 
For, as the following authorities shew> the Confession ouly 
admits the charge but not the legal effect of it. 
Admits obiy In a Conviction for trading as a hawker and pedlar wjth^ 
thcUw.' ^^^ ^"t licence, on the old acts dgainst that offence, (3 and 4 
Ann. c. 4. s. 4, 9 and 10 Will. 3. c. 27, and 8 and 9 Will. 
3. c. 25), the Information stated, that the Defendant \vm 
found offering to «ale- silk handkerchiefs and trading as a 
hawker, pedlar, or petty chapman ; and that faeidid then 
and there offer to sell a parcel of silk hatidkerchiefs^ &c. 
without having a licence. After the Appearance of the 
Defendant it was stated, that being asked for his defence, 
M'hy he should not be. convicted of the said offence so 
charged in form aforesaid, he freely confessed " that he 
the said Defendant did offer to sell silk handkerchiefs to the 
said T. P. (the informer) in manner as is mentioned in the 
aforesaid Information, and that he hath no licence.'* — ^Tlie 
Conviction was quashed for the insufficiency of the charge, 
a single act of trading not being deemed sufficient to con- 
stitute a hawker and pedlar within the Act (s): and it 
b^ing insisted, that the Confession of the Defendant cured 
the defect, by admitting the offences, because if- he had a 
legal defence, he might have availed himself of it. Lord 
Mansfield would not allow it to have that effect, observing, 
that the Confession is only of the fact that be sold the 
handkerchiefs to-T. P. not that he traded as a hawker and 
pedlar (^). 

But in another Conviction upon the same statute, it was 
alledged that the defendant was apprehended, for trading 

(r) Ante, p. 2«. servations upon this case, p. 70. 

(8) Ante, p. 69. See the ob- (0 R* v< Little, 1 Burr. 61^ 

as 
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as a hawker an<) pedlar, and was charged upon oatli 
before the Justice with having sold a piece of muslin a$ 
a hazi>ker pedlar and petty chapman^ which fact he 
confessed, this was held to he su6Scient/to warrant a 
Conviction for not producing a licence on demand by the. 
Justice (u). 

The following case is in point, to shew, that a Confes* Confevion 

aion cannot eitend or help out. the description of the tendThe^^* 

offence as charged in the information* Tlie Conviction, ^^^^s^" 

which was for killing fish, set forth as the relation of 

the informer, that on the day and place therein mentioned 

the defendant did fish in a certain brook there named, 

and did then and there take aiid kill the fish, not having 

a just right or claim to take kill or carry away any such 

fish, and the said stream being private property. It was 

also stated, that another witness, not alledged to be upon 

oath, came and informed that R. H. is the owner of the 

said stream. The defendant appearing and being called 

upon for his defence, *^ of his own accoi*d confessed all 

and singular the said premises to be true in - manner as 

the same are charged in the said information.'' This 

Conviction vvas quashed, on the ground that the facts of 

the ownership atid of the owner's dissent did not suf-* 

'ficiently appear. It was ^rged in support of the Gonvic* 

tion, that it wa^ warranted by the Confessioa of the 

Mhole charge, part of which was that R. H. was the 

owner ; but the Court as to that point only took notice^ 

' that as the ownership (or rather, it should be the 

owner's dissent) is not sufficiently charged, neither is il 

confessed : the Confession goes no further than the matters 

charged : the words in the Conviction " not having any 

just right or claim'* are the words of the informer ouly^ 

and they are too general.' (v) 

So, if a fact be penal only under certaiq circumstances, 
and those are omitted in the charge, the Conviction is 

(■} R. V. Smith, 3 Burr. 1475* (v) K. v, Corden, 4 Burr. ti79. 

bad, 



• / 
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bady notwithstanding it be stated that the defendant ftiRj 
acknowledged the premises to be true as charged, and 
did not shew any sufficient cause why he should not be 
convicted thereof {w). Nor will such an acknowledg- 
ment warrant a judgment upon a 9tatute not applicable 
to the offence ; as a judgment under 17 Geo. On, c. 5. s. 2. 
against one as a disorderly person, upon a charge of 
playing at bowls, that not being one of the things de- 
scribed by that act as constituting a disorderly person (jj« 



Section 6. Evidence, Statement of. 

The next and most important part of the Conviction con- 
sists in the evidence ; M'hich wc now proceed to consider. 
Karnes of ^^^ gj.g* ^|| ^jjg vvitnesses should be described bv name. 

the wit- • ' " • 

This is the invariable practice ; and is m6re particularly ne- 
cessary where any part of the penalty is given to the informer, 
in order that the Conviction may appear not to be founded 
upon the testimony of the informer himself. Whatever 
doubts may formerly have existed, it is now fully esta- 
blished by a series of determinations, to be a fatal ob- 
jection in those cases, if the informer appears to be also the 
witness (y) : excapting]» of course, where the act enables 
t^e informer to be a witness either by an express pro- 
vision for that purpose, or by implication, as by awarding 
part of the penalty to the person on whose oath tbe 
party is convicted t';?^. For the same reason, wherever 
a penalty exceeding ^20 is given to the poor of the 
parish where the offence was committed, the Conviction 
is bad if the witness be described as of that parish. 

(tr) R. V. Clarke, Cowp. 55. (2) As in the statnte 7 Geo. t. 

(ar) id. lb. r. 12. It may be made a qae*- 

(y) R. r. Stone, 2 Lord Ray- tioii whether this objection would 

mond, 1545. R. V. Tilly, 1 Str. invalidate the Conviction, m- 

316. R. V. Robethan],*3 Burr, cept where it is founded npon t'nc 

]47f. single testimony of the injfonner. 

Bat 
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But if the penalty do not exceed ^20 the objection is 
removed by 27 Geo. S. c. 9* 

The depositions must appear to be upon oath, or ottlw 
affirmation in the case of a quaker, for that is the only 
legal mode of receiving testimony. It is sufficient if 
it be stated to be upon oath, without the additional 
averment, usual in the earlier precedents, that the Magis- 
trate was legally authorized to administer the oath, for 
the law takes notice of his being so authorized by the 
Act upon which the proceeding is founded (a). 

With regard to the manner in which the evidence Allegation 
should appear to have been given, it can only be stated ant's pre* 



sence, 



as an acknowledged maxim, that as it should in point of 
fact be given in the presence of the defendant, (if he 
appears) so it must be either in terms so alledged upon 
the record, or expressed in such a manner that it may 
be presumed without inconsistency to have been so. The 
authorities are too much at variance to admit of fixing 
any general rule consistently with them all for ascertain- 
ing under what circumstances the presence of the defen- 
dant is to be presumed. The weight of precedent how- 
ever at present seems to justify the conclusion, that 
wherever the defendanl*s appearance and the evidence ar» 
stated to have taken place on the same day, the presump- 
tion is in favour of the whole having passed in his pre- 
sence. The following are the eases in which the ques- 
tion has been variously treated, and from an attention to- 
Mbich the judgment can best be directed in each case 
that may arise : — 

1. llie first case Ci^, which occurs upon this subject, CasdL 
is that of the King v. Baker (c). The report of this 

(o) R. r. Picton, « East. 195. notice however is taken of this 

(6) In the report of the case of point in the judgment, and the 

R. V. Speed, an, 11 Will. 3, as Conviction was confirmed. The 

given in Garth. 502, it is mention- peint is not noticed at all in tlie 

ed as one of the objections, that report of the same case, 1 Lord 

it did not appiear that the witness Raym. 183. 
gave evidence face to face. No (cj i Str. 12|(^ 

case 
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case 18 not iso full and satisfactory as miglit be desired in 
regard to a decision that has laid the foundation of a tvk 
which is avowedly maintained by the authority qf prece- 
dent alone. The case is as follows: — Conviction for 
keeping a I>ottery-office, It was stated that one. Jo/ze^ 
gave infocmation^ and that M, a credible witness proved 
tlie f^ct; that due summons issued, and the Defen- 
dant appeared ; it then proceeded in thesq words, ^^ and 
the information aforesaid, and the said evidence thereupon 
given being now here read unto, and fully understood 
by the said Francis Bakery he is asked what he has to 
say/' &c.^— Itwas objected, that it should appear that 
the evidence was given in the hearing of the Defendant, 
whereas it was only read, whereby the defendant loses 
the benefit of a cross-examination. But the Court held 
it well enough, for all is a history in the present tense, 
and supposed to pass« at the same time, and if it had been 
heard it might be said to be only hearing it read. In 
these cases it is enough that it does not appear to he 
wrong, and it is laid to be fully understood by him (d). 
Upon this statement of the case a remark obviously 
occurs that, for any thing which appears, the defendant 
might have confessed the charge ; a circumstance which 
would materially alter the effect; of the decisioii as a 
general authority. 

The next case applicable to th« present question, and 
which seems to import an.* opposite conclusion, is the 
following: — A conviction on the act of 12 Geo. 1. c. 34, 
to prevent unlawful combinations among workmen in the 
woollen trade, stated, " that T. E. on, 8cc. cometh 
before us, (naming the Justices) and upon his oath before 

(d) Id. ib. Sir J. Bnrrow, in al- the law does require the witness 

Itision to this case, (2Bnrr. 1164) to be in point of fact confronted 

relates, that one of the Judges with the Defendant, the autho- 

declared, '^ that there was no law i ity of the case itself is diminish- 

requiring the presence of the wit- ed in so far as the opinion thus ex- 

ncss face to race." As it seems pressed may be supposed to have 

however to be admitted in all Uie eoBtribated to it* 
subsequent! determinations, that 

US 
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us deposed, that the Defendants I. Vipont, &c. em- 
ployed in tlie wool-combing business by him, had severally 
confessed that they had agreed, &c. (importing an un- 
lawful agreement to raise wages)". Whereupon the said 
I. Vipont, &c. appearing before us to answer the said 
charge, and having heard the said charge, and in the 
presence of the said T. E. being called upon by us to shew 
cause why they should not be convicted for unlawfully 
entering into such combination as aforesaid, and having 
nothing to say, nor being able to make out any thing to 
defend themselves, thereupon, by the oath of the said 
r. E. are convicted, &c. on the day and year aforesaid, — 
Against this Conviction it was objected, that no Evidence 
is stated to have been given in the presence of the De- 
fendants ; only that the charge was read to them in the pre- 
sence of the witness. The Court declared this objection 
to be fatal. Lord Mansfield y the Evidence ought to be 
taken over again in the defendant's presence, unless he 
confesses : now here they do not confess before the Justices, 
and the Evidence only is, that they had formerly confessed 
this combination to the witness. In the Case of Rex v. 
Baker, the Court went upon the supposition that the de- 
fendant was present when the Evidence was given, and did 
actually hear it given. Mr, J. Denison concurred. The 
Evidence, he said, must be given in the presence of the 
Defendant, that be may have an opportunity to cross-ex- 
amine. In the case of Rex v. Baker, .nothing wrong ap- 
peared upon the face of the Conviction : and therefore the 
Court supposed And took it to have been rightly trans- 
acted. Mr. J, Wilmot agreed that the witnesses ought to 
be examined in the presence of the party accused ; but , 
here, he observed, it appears plainly enough that Eaton 
the witness was not so examined in their presence (e). 
Upon a comparison of this with the foregoing Case of 

(e) R. V. Vipont, 2 Burr. 1163. 

I Rex 
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Rex V. Baker, from which the Court did not express any 
dissent, the only difference appears to be, that in that Case 
the whole, viz. Information, Examination, Appearance, 
and Judgment being in the present tense, and one day only 
mentioned^ it was considered as sufficiently indicated by the 
Conviction that the whole passed at one and the same, and 
not at several different times, and of course that the De- 
fendant must have been present during the examination : 
whereas in the latter Case of Rex v, Vipont, though om 
day only is mentioned, it is stated first, tliat T. Eaton de- 
posed (in the past tense), and this being also the complaint 
at which the Defendants would not in ordinary course be 
present, the Court considered this statement as clearly in- 
dicating that the Defendants were not present at the time 
of the alledged deposition, and as therefore excluding the 
presumption which was justified by the circumstances in 
the Case of Rex v. Baker. With this consideration the 
two cases do not appear to be in contradiction to each 
other, for the presumption in the former case is qualified 
with the condition that nothing appeared in the state of the 
proceedings inconsistent with it. That the Court in the 
decision of Rex v, Vipont, had this distinction in view is 
obvious from the consideration that they do not appear to 
have had any intention of questioning, much less of over- 
throwing the principle adopted in the former case, which 
it is likewise to be observed, has constantly stood its ground 
since, and been followed up by subsequent determinations, 
as the instances adduced in the sequel attest : 
Presence By these it will appear to have now become an establish- 

^ the same ed maxim in the construction of Convictions, that when 
^'*^ • the whole proceedings have taken place in one day, it will 

be presumed that the Evidence was given in the Defend- 
ant's presence, provided there be nothing in the statement 
to contradict that supposition. The following Cases will 
be found to concur in establishing this Rule : viz. 

1. The Defendant Aiken had been convicted on the 
Hawker's and Pedlar's Act, and Sir. F« Norton objected to 

the 
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the Conviction^ that the witness was not examined in the 
presence of the Defendant : and therefore he did not hear 
the Evid^nce^ as far as appears upon this Conviction. But 
the Coiirt were unanimously of opinion that the objection 
was not well founded^ for it may he presumed that the wit- 
ness was examined in his presence (f). 

This brief note does not enable us to judge in what respect 
the case was distinguishable from that last recited ; it ap- 
pears however from another part of the case^ (wliat is not 
shewn in Rex v. fiaker^) that the Defendant denied the 
fact^ and so far it is a more satisfactory authority than that 
case. 

ITie principle however is more explicitly recognized in a 
later Case; where, in the Conviction the Appearance of 
the Defendant and the Evidence were set out as follows : 
viz. " afterwards, upon the aforesaid day, and in the year 
aforesaid, he the said Samuel Kempson having been duly 
summoned, appeareth, and is there present before me in 
order to make his defence against the said Charge and In- 
formation, and having heard the same^' is asked by me the 
said Justice, if he can say any thing for himself why, &c. 
who pleadeth that he is not guilty of the said oftence ; 
nevertheless on the said 14//* day of September, one 
credible witness K. C. now cometh before nie the said 
Justice, &c. and upon his oath deposeth and saith, that, 
&c. &c. and thereupon th^said-S. Kempson before me, 
&c. by the oath of one credible witness aforesaid, is con- 
victed of the said offence.'* — Upon an Exception that the 
Evidence did not appear upon the face of the Conviction 
to be given in the presence of the Defendant, it was ad- 
judged that enough appeared to shew that the witness was 
examined in the presence of the Defendant ; for it must 




I 2 be 
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be supposed that all that passed \v;as at one aud the same 
time (g). 

Final ly> the question was set at rest by the following 
case, which has ever since been considered as a binding 
authority: — A conviction on 5 Ann. c. 14.8. 4, stating 
(according to the precedent, 2 Burn. 308.) the informa- 
tion on the Sth of December^ the defendant's appearance 
and denial of the charge on the Qth, and that on the said 
9th of December the witness deposed upon his oath to 
the fact charged, but without expressly stating the depo- 
sition to have been in the defendant's presence.' The 
principal question discussed related to another point ; but 
after that was disposed of, the case stood over on a doubt 
entertained by the Court, whether it sufficiently ap- 
peared that the evidence was given in the Defendant's 
presence. But afterwards Mr. J. Ashhurst said, that in 
looking into the authorities, they found it to have been 
held, that in cases like the present, the Court would in- 
tend, that as the M'bole proceedings are stated to have 
passed on the same: day, the evidence was given in the 
presence of the Defendant (h). It may be collected from 
the expFessions of Mr. J. Buller, and Mr. J. Grose, 
that their concurrence in this opinion was influenced, and 
that of the latter almost wholly founded upon a deference 
to the precedent given by Dr. Burn, and the incon- 
venience of overturning it. 

Notwithstanding the censure frequently cast upon this 
decision, particularly by Lord Kenyon (i), it has ever 

since 

{g) R. t?. Kempwn, Cowp. 241. (R. v, Burwoll, 6 T. R. 75.) he 

These words are cited by Mr. J. remarked that the Conviction 

J>iiller, in the case of R', v, there discussed was defective, be- 

Thoinpson, ^ T. R. 18, !2S. cause it did not appear tliat the 

(A) R. V, Thompson, ^ T. R. witness was examined in the de- 

18. fendant's presence; and alluding 

(t) Lord Kenyon never failed to to the precedent in Bum, de- 
express a strong disapprobation of clared it to be erroneous in this 
this decision, which passed -before particnlar. As that case however 
tiis'accession to the Henrh. In the was disposed of npon another 
first instance reported, which point, no decisioli took place upon 
raised the point after he sate ther« this, and the above can only be 

considered 
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since prevailed. Thus, where the objection was taken 
to a Conviction stating the Defendant's appearance 
and plea of not guilty on the l6th of September, and 
that on the said l6tk, a credible witness swore, &c. 
Lord Kenyon declared that though he should have had 
great doubts if it were res integra, yet as it had been so 
lately decided in The King v, Thompson, that where the 
evidence is given on the same day that the defendant ap- 
peared, it will be intended that it was in his presence, 
and as that precedent might have guided the Magistrates 
since, he was inclined to support the Conviction ; whicli 
ivas accordingly affirmed (k). 

Thus also the defendant was stated to be summoned 
and to have appeared on ,the 4th of June, 1805, and the 
Conviction was signed and sealed on the same 4th June, 
1805 : upon this statement it was agreed that the pro* 
ceedings were to be taken as one continued act from the 
appearance to the Convictiqn; therefore that the evi« 
dence was to be presumed to have been given in the De- 
fendant's presence, since his departure during the con- 
tinuance of the transaction would not be intended (I), 

2. In the foregoing cases the proceedings appeared to be Though at 
all at the same place, as well as on the same day ; but piaU!"^^^ 
the same presumption has been admitted where the ap- 
pearance was at one place, and the deposition of the 
witness was stated to be at another, the whole transaction 
being on the same day, as in the following instance : 
AVhere, the Conviction after reciting the information at 
Kelling in the county of Norfolk, proceeded to state, 
that afterwards on a subsequent day, 27M of October^ 
the defendant having been summoned appeared an^;^ de- 
nied the charge ; and that on the said 27lfA of October, at 
Holt in the said county, I. C. the witness upon his oath 

considered as Lord Kenyon's in- Lovet, 7 T. R. 152, he admitted 

dividual opinion ; which (see i that the rule must be sustained. 
East. 648, n.) seems to have re- (k) R. v, Lovet, 7 T. R. 152. 
mained unaltered as to the pro- (/) R. v. Crisp, 7 East. 689, 3d 

priety of the decision in The King Resolution. 
r. Thompson, though in R. v, 

swore, 



118 o-F THE coNvicTioy — Evidence. 

ssvore, &c. The objection to the want of a sufficient 
allegation of the Evidence being given in the defendant's 
hearing was over-ruled. Lord Kenyon said, it will be 
understood that the summons to appear, and the appear- 
ance, were at Kelling, the place first mentioned, and th« 
objection as to the defendant's^ presence not being alledged, 
he said, has been over-ruled in former cases, which, not- 
withstanding the introduction of another place (Holt) 
must govern the present (m). 

The maxim however must be understood with this 
qualification, that nothing appears upon the face of the 
Conviction to contradict the intendment. For where it 
appears, that in fact the evidence was given in the 
defendant's absence, the objection, it is presumed, would 
be valid, although the proceedings were stated to be all on 
the same day. 
Witness g. Where the information and deposition are on a day 

staled lo be . * . "^ 

re-sworn prior to the defendant's appearance, and he denies the 
charge, it must appear not only that the witness was 
again present to confront the Defendant, but that be 
was re-sworn in his presence. — ^Thus, a Conviction after 
setting forth the information on the I4th of September, 
proceeded to state the deposition on oath of the fact by 
£. Tye, a credible witness, on the same 14th day ; '' and 
afterwards on the \5th day of September, the Defen- 
dant appeared, and having heard the said charge, and the 
aforesaid deposition of the said E. Tye having been read 
over again to the said E. Tye in the presence and hearing 
of the Defendant, and the said witness having again 
affirmed his said deposition to be true in the presence 
and hearing of the said Defendant, he denied Hie 
Charge, but did not produce any evidence in his de- 
fence, and was thereupon convicted."— This Conviction 
was quashed ; it being held that the witness ought to have 
been re-sworn in the Defendant's presence (n). 

(m) R.v.SwaUow, 8T. R.286, (n) R* r. Crowther, 1 T, R. 
per Lord Kenyop* 136. 

The 
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The reason of requiring the witness to be re-sworn is. Not neces- 
that the Defendant may have an opportunity which the "el^n'dant 
law allows of cross-examining the witness: and conse- ^^^^^, 
quently it is unnecessary where the charge is confessed. 
For where that was the case, it was held sufficient that 
the depositions taken on a former day were stated to be 
read over again in the presence of the Defendant, with- 
out its being also stated that the witnesses were re-swore 
to the truth of them (o). 



Section 7. Of setting out the Evidence at Length. 

As the record of Conviction is intended to exhibit an General 
exact account of the Magistrate's proceedings, and to 
shew that the judgment has been legal and regular, it is 
most material that the facts should be fully disclosed, in 
order that the judgment upon them may appear to be 
well founded. Accordingly it is now, though contrary as 
it seems to what was formerly held (p), established as a 
general rule, with one exception only, that the evidence 
must be set out particularly, and that sufficient proof 
must appear upon the face of the record to sustain every 
material part of the charge, and to warrant the adjudica- 
tion. 

It is laid down by Lord Mansfield as an undoubted 
maxim (q), that in a Conviction the evidence must be 
set out, in order that the superior Court may judge of 
it. It has been likewise solemnly recognized as a known 
distinction between Orders and Convictions, that in the 
former it is allowed to state the result only of the evi- 
dence, whereas the same mode of stating it would be 
undoubtedly bad in a Conviction ("r^. In a very early 

case 

(o) R. V. Hall, 1 T. R. 320. (r) R. r. Lloyd, sStr. 999, wte^ 

(p) 1 Salk. 369. p. 97. The earliest case which 

{q) 1 Barr. 1163« wentioBS the point as cxprc^ssly 

decided^ 
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case ($), the Conviction was quashed, because the Evi- 
dence was not set forth. It was only laid that the wit- 
ness was sworn de veritate prcBtnissorum, and that it did 
appear from what was sworn to the Justice tliat the de- 
fendant was guilty ; but, it was said, it ought so to have 
appeared to the Court. 

Again, a Conviction for taking pilchards contra formm 
statuti was quashed, and the reason assigned was, because 
the witness swore generally that the defendant was guilty 
of the premises; for that is taking the law upon him- 
self (/J. Likewise, a Conviction on the Candle Act was 
set aside because the evidence was not set out, it being 
only alledged that the offence was fully and duly 
proved (w). 

Afterwards, the law was declared in the clearest man- 
ner upon solemn deliberation in the following Case frj: 
This was a conviction on 19 Geo. 2. c. ^1. s. 13, of a 
clergyman for neglecting to read the Act against profane 
swearing. The Information contained a complete charge 
of tlie offence, alledging the defendant to be the Parson, 
and to have officiated as such on the days mentioned in tlie 
Act of Parliament, and that he neglected to read, &c. as 
the Act required. After reciting a Summons and non- 
appearance of the Defendant, it went on to state in sub- 
stance as follows ; vijc. ^' That thereupon the Justice pro- 
decided, contains indeed a reso- sequent and nniform authorities, 
lution directly opposite to what and has been declared not to be 
is affirmed in {he text. It is there law, (4 Burr. 20C4) it is scarcely 
said, that exception was taken to necessary to notice it further here, 
a Conviction on 13 Car. 2. c. 10, The veiy next case which occurs, 
in which the Information was, K. o. Green, 10. 210. 13 Ann. 10 
that Defendant, with greyhounds Mod. 212, is an authority the 
chased &c. ; and the witness is other way, and proves that this 
stated to have made oath de veri- case had not been consideied as a 
taie pramiisorum. The objection, sound decision, 
it is said, was over-ruled, the (s) The Queen v. Green, lO 
Court holding, ^' that de veintate Mod. 212. 

pr<pmi8sorum," without setting out (t).K, v. Baker, 1 Str. 316. . 
the Evidence specially, was well (u) R. v. Theed, 2 Str. 919, 2 
enough. R. v. Piillen, 3 W. and Barnard. 16. 75. 
M. 1 Salk. 369. But as this case (v) R. v. Killett, 4 Burr. 2063. 
itands alonei contradictedl)y sul)« 

ceeded 
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ceeded to examine into the truth of the said charge, and 
the same as set forth being duly proved before him, as well 
b) the oath of R. E. as of G. C; a credible witness, he ad- 
judged the defendant guilty, and convicted him in <£5." 
The Court held, that the evidence ought to be set out. 
They said this was clearly so settled in Rexw. Bissex,Trin» 
1756, £9 & 30 Geo. 2, in this court: whereas here it is 
only said, the same as set forth being duly proved. They 
referred to The Queen v. Green (w) as having decided that 
it ought to appear to the Court from the nature of the 
Evidence specially set forth, that the defendant was guilty, 
and to the case of Rex v. Vipont (x), as agreeing in that 
doctrinp. So it was also, they said, settled in the case of 
Rex V. Lloyd, M . 8 Geo. 2, reported in Sti^ange (y)y and 
relied on by Mr. J . Denison in delivering the resolution 
of the Court in the case of The King v. Bissex ; 
where he declared that the case of The King v. Pul' 
kn (of oath made de veritate pramissorum generally with- 
out setting it forth specially, being sufficient in convictions) 
is not law now, it having been since that Case quite settled, 
that upon a Conviction it is necessary that the Evidence 
should be set forth, that the Court may judge whether the 
Justices have done right. But upon an Order it is not ne- 
cessary, because the Coiurt will presume they have done 
right (z). 

The principle of the foregoing is taken as establish- 
ed law in a more recent Case; which was as fol- 
lows: — A Conviction on the Mutiny Act, s. 71, for re-, 
fusing to quarter military officers. The Conviction rau 
in these terms : " Whereupon witnesses being examined on 
oath, and the said fV. Read, the defendant, having neg- 
lected and refused to attend, after being duly summoned 
to answer such complaints and informations, and havin<y 
duly considered on the Evidences, I, the said fV. D. (the 

(w) Ante, p. 120. (y) 2 Str. 999, ante, p. 97. 

(X) 2 Barr. 1165. (a) 4 Burr. 2064. 

Justice) 
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Justice) am of opinion' ihat the said W. Read did refuse 
to find such proper quarters for, Sec. as by the said Act 
are required, and I do accordingly adjudge and convict," 
&c. The Court, when the objection was mentioned to 
the particular Evidence not being set out, without hearing 
any ai^ument, declared that the question was not open, 
and tliat the Conviction could not be supported fa J. 

From this concurrence of express authorities, it can no 
longer be doubted that the Rule so often and so soieoinly 
recognized is to be regarded as the general law ; and 
that the single exception which has been admilled with 
regard to oue class of Convictions must be considered as 
an auomaly which cannot be drawn into any general con- 
sequence, nor afford a precedent for any other class of 
Convictions than that to which it particulaily relates. 

The Cases alluded to are all upon the Game Act, 5 Ann. 
' c. 14. The first is that of The King v. Hartley, which 
is as follows : 

The Conviction was on 5 Ann. c. 14, for keeping and 
using a grei/hound to kill and destroy ihe game (/>). It 
was objected to on this ground, viz. that it Has not fully 
and sufficiently stated that there had been a using of the 
greyhound, that is, how and in what manner, and for what 
purpose ; tiiat the witness took upon him to judge « hat is 
game, which is a matter of law, but that regularly he 
should specify the animal destroyed for the Court to judge 
of. I-ord Mansfield'. — " Convictions must certainly be 
precise, that the Court may see whether the offence coin' 
mitled fells within the jurisdiction of the Magistrate ; and 
whatever the consequences are, they must be quashed if 
not so. In this Act two offences are described, a keeping 
and a using ; and the Legislature mean that there may be 
a keeping to destroy, &c. which is not necessarily to b« 

subjoined in the Ap- 
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proved by an using to that purpose. The keeping there- 
fore of a thing prohibited being an offence under the Act, 
it is necessarily prima facie Evidence of a keeping for the 
purpose prohibited ; and it is incumbent on the .Defendant 
to shew that it is kept for another purpose, as that in the 
present case it is a house dog, a favourite dog, or a parti- 
cular species. The description cannot be more precise, 
unless some particular instance of using is shewn, which, 
if keeping of itself constitutes an offence, cannot be ne- 
cessary (c),'' 

It cannot fail to be remarked, that the judgment in thi9 
case is grounded upon the circumstance that a keeping 
alone is sufficient to support the Conviction, agreeably to 
what had been before decided (d) ; and that the mere offence 
of keeping does not admit of a more particular proof. In 
tliis respect therefore there is an obvious and fundamental 
distinction between this and the case of keeping and using 
a gun for destroying game ; that being an engine which 
may be kept for an innocent purpose, and the keeping of 
\ibich alone, it has been decided, is not enough to justify 
a Conviction for the penalties (e). 

Notwithstanding this difference however, the last men- 
tioned Case has been considered as a conclusive authority 
in support of the same general mode of stating the Evi- 
dence in a Conviction for keeping and using a gun. The 
Case is as follows : 

Conviction on 5 Ann. c. 14, which (pursuing the form 
in Burn's Justice) (/), recited the Evidence in these words, 
after the plea of Not Guilty: " Nevertheless R. T. one 
credible witness, upon his oath saith, that Thompson (the 
Defendant), on the 7 th day of December, in the year 
aforesaid, at 8cc. (negativing the qualifications in €2 & 23 
Car. 2.) did keep and use a gun to kill and destroy th^ 

(c) R. V. Hartley, Cald. Cas. (e) R. o. Kin?, l Sess. Cas. 88, 
175. cited in R» ». Filer, 1 Sir. 496. 

(rf) R. r. Filer, i Str. 496. (/) I Burn. 308. 

game/* 
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game." A doubt v^as suggested by the Court itself^ wbc' 
ther the Evidence were sufficiently set out. When this 
question cam^ to be argued^ it was not disputed that by 
the general rule it was necessary to state the Evidence par- 
ticularly^ but it was insisted that it was sufficiently stated 
in this Case^. 9pd that the same form of Conviction had 
been almost universally used on similar occasions (g). 
Two of the learned Judges, Ashhurst and Bailer^ declared 
themselves of opinion that if this had been a new Case 
the Conviction could not have been supported ; but con- 
sidering that the precedents were usually in this form, and 
that the Copviction in The King v. Hartley (h) was similar 
to the pf*eserit, they thought it better to support it than 
overturn so many precedents. Mr. Justice Grose strongly 
dissented, declaring his opinion to this effect : '^ The 
Justice should return particularly all the facts, and the 
conclusion in the Conviction ; first the information, the 
summons, the appearance or default ; that the Information 
^yas read to the Defendant ; that he was asked what he had 
to plead, the whole of the Evidence particularly, and the 
adjudication. The witness should swear to the facts and not 
to the law: and in this<;ase it is almost incredible that the 
witness should have sworn in the manner in which this 
Evidence is set out; the Justice should not have received 
it, if it ^ were offered in this general way, but should have 
questioned the witness as to the manner in which this gua 
was kept, for wliat purpose it was used, and what particu- 
lar kind of game he killed or attempted to kill. Ail theso 
particulars should have been specially set forth, in order 
that we might judge whether they constituted an offeocQ 

(g) This position, though adopt- partridge is expressTy Bwom to. 

ed^ by the Court, Mr. Boscawen There is also a precedent among 

justly observes njay be questioned, those of Mr. Boscaweu, lit. Game, 

In K. e. KcmpsoD, Cowp. 241, said to have been settled by Mr. 

and R. v, Crowther, l T. R. 125, Dunning, in which the fact iscir- 

the fact seems to be otherwise, cumstantially described. 

In the latter the act of shooting a {h) Vide supra, p, ii^3. 

within 



^ 
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within the Act. Here the witness swore to the law, 
namely, that the Defendant kept and used a gun to kill 
and destroy the game (i)." On a su|)sequ6nt day, how- 
ever, Mr. J. Grose signified, that as the precedent in Bum 
(though it seemed to him a faulty one) had been recog« 
nized in the case of The King v. Hartley, he should 
agree in supporting it on account of the inconvenience of 
overturning an established precedent (k). 

Since this decision, the same form has been supporteil 
in Convictions for the particular offence there specified, 
though the Court has generally taken occasion to express 
their disapprobation of it. 

In a later case (I), a Conviction on the same statute, 
setting forth in the deposition, '^ that the Defendant on 
such a day did keep and use a certain dog called a setting 
dog, and also a certain engine called a gun to kill and de-* 
stroy the game," was not objected to : but a criminal In- 
formation was moved for against the Magistrate for not 
having stated all the Evidence. In. fact, Evidence had been 
given by the Defendant to shew that he was game-keeper 
of a manor, which the Magistrate thought insufficient. 
The Court, after hearing affidavits on both sides, came 
to an opinion that the Magistrate had not acted corruptly; 
but might have been misled by the precedent in The King 
, V. Thompson (m), and therefore did not grant the informa- 
tion : but at the same time they expressed in strong terms 
that it is the duty of Magistrates iu all cases to state the 
whole of the Evidence, and not merely the result of it. 

The determination however of the Court to abide by the 
form above mentioo/ed in Convictions of this particular 



(i) R. V. Thompson, 2 T. R. been published ; nor docs it ap- 

18. pear that any note or report of 

(/c) lb. 24. It 18 observable the argument and reasons of tlie 

that at the time when this case judgment was under the inspcc- 

(R. V. Thompson) was decided, tion of the Court at the time. 
Trin. 27 Geo. 3, Mr. Caldecott's (0 R. v. Lovct, 7 T. R. 1$2. 
report of R. v. Hartley had not (m) Supra, note {k), 

chssg 
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class, lias been finally declared in a recent Case where the 
question was brought forward for the avowed purpose of 
obtaining a re-consideration of the former decisions: In 
that Case, the Evidence ran in terms similar to those used 
in The King v. Thompson, viz. " That the Defendant, on 
the day and place there mentioned, did keep and use a cer- 
tain engine called a gun to destroy the game.^ ^11 the ar^ 
guments against this general mode of stating the Evideiice 
were recapitulated; and all the instances in which it had 
been censured by the Court were collected and. urged. But 
by Lord Ellenborough : — All the arguments against ihij 
form of Conviction were discussed and considered in JJ.v. 
Thompson, and though the Court disapproved of it, still 
they held themselves bound to support it. The point 
therefore having been decided again and agsmi, we cannot 
have it discussed any more (n). 

These Cases, while they admit an exception in one par- 
ticular class of Convictions, afford the strongest confirma- 
tion of the general Rule. And as thaCourt has been care- 
ful in the foregoing Cases to ground their judgment upon 
precedent alone, it is almost superfluous to add, tliat Magi- 
strates ought not to be misled by these instances to adopt 
the same general mode of stating the result of Evidence in- 
stead of the Evidence itself in Convictions for any other 
offence than that to which those Cases are confined. Mr. 
Boscawen therefore has properly cautioned Justices of the 
Peace against relying on the case of The King v. Thomp" 
. son in framing any other Conviction than those under the 
same Act of Parliament ; for, he observes, the Court will 
hardly extend the authority of a Case determined upon pre- 
cedent alone, and contrary to the general principles so 
clearly laid down by them, to any case that doejs not fall 
exactly within the letter of it(o). 

(») R. V. Pearae, 9 East. S58. (o) Bosc. 108. 

Before 
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Before we conclude this subject, it may be proper fur- 
ther to take notice, in the words of Mr. Justice Le Blanq 
in the last mentioned Case, that if a Magistrate endeavour 
to shelter himself from detection by merely stating the of- 
fence in the terms of the Act of Parliament as if it were 
the legal effect of the Evidence, when the Evidence itself 
would not warrant the conclusion, he subjects himself to a 
criminal information upon a proper case laid before the 
Court (p). 

And in the Case of The King v. Lovet before 
cited (g^, though the Court did not think fit to grant the 
Information, yet they thought the charge sufficiently seri- 
ous to entertain the application ; and it was only upoa 
hearing the Magistrate's affidavits that they discharged the 
rule, supposing him to have been misled by precedent. In 
all cases therefore where any Evidence is given by the De- 
fendant, it will be prudent ii^ Magistrates to state fully in 
the Conviction all the material Evidence on both sides, 
rather than incur the hazard of a proceeding, which even 
upon its most favourable termination must be attended with 
certain inconvenience and expence. In so doing they will 
act most agreeably to justice as well as to the principles 
of law. For even in those cases on the game laws where 
a more concise statement has been tolerated, it has gene« 
rally been censured by the Court : while on the other hand, 
a Conviction for keeping and using a greyhound to destroy 
game, in which not only the particular proof of the fact 
by the witness swearing to having seen the Defendant 
course and kill a hare, but also the Evidence for and 
against his qualification were recited, was greatly approved 
and recommended by the Court as a precedent to be foU 
lowed ID: future Cr^. 



(p) R. f>. Pearpe, 9 East. 359. 177, and R. r. Stone, 1 East. 640, 

(9) Ante, p. 1*25. whore the fact of killing a phca- 

(r) R. 17. Clarke, 8 T. R. J20. sant was particularly stated. 
Vide alsp, R. p. Davis, 6 T. R. " 

Section 
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Section 8. Of the Proofs necessary to be stated. 

Having shewn the propriety of stating the Evidence at 
lengthy we are in the next place to examine what Evidence 
is necessary, in order to support the adjudication. We have 
already seen, in treating of the offence as described in the In- 
formation, what is requisite to constitute a legal and suf- 
ficient charge : it need only to be repeated here, that theEvi- 
Of what dence must support that charge by proof of every material 
must be fact, assigning a specific date and plare to the offence. 
The degree of evidence, and the credit due to the wit- 
nesses, provided it be legally admissible, is exclusively for 
the judgment of the Magistrates; and the reason for re- 
quiring it to be set out in the Conviction, is not to canvass 
their conclusion, but to ascertain that the premises upon 
which they have proceeded are legal. 
9^ ^*^*. . 1 • F^'rst then, the fact proved must appear to be within tlie 
distioo. Jurisdiction of the convicting Magistrate. — ^Thus, a Con- 
viction before the Lord Mayor of London for selling coals 
short of measure, contrary to l6 and 17 Car. 2.c. £, was 
quashed, because it was not proved that the coals were 
sold in London, or the liberties thereof, without wtiich the 
Lord Mayor has no jurisdiction (s). 

So also in a Conviction for illegally insuring lottery 
tickets against 22 Geo. 3. c. 47> the Information laid the 
fact in Great Queen Street, in the county of Middlesex; 
and ihe Evidence was as follows : ^' T. J. deposeth, that 
on the 10th day of May he insured personally with the 
said JefFerie6 (the Defendant) No. 1 8,433, and paid 2s : 9^. 
to recover one guinea if drawn on the third day of 
drawing.'' It was objected, that the Evidence did not 
prove the offence to have been committed in the place 

(s) R. V. Highmorc, £ Lord Raymond, 1S20. . 

laid 
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laid in the Information, or within the jurisdiction \»^bich 
it ought to do wherever the jurisdiction is local. The 
Court were of that opinion^ and the Conviction was quashed 
for that reason (t). 

The strictness with which this proof is required is ex- Strictness at 
emplified by the following Case : 

This was a Conviction on 41 Geo. 3. c. 38, against a 
manufacturer for combining to refuse work. The Act gives 
a general form for the Conviction, in which it is merely 
required to state the offence, without any thing pointing to 
the date or place. The offence was in substance stated in 
tlie following manner, viz. " That the Defendant on a cer- 
tain day (he being then employed by G. S. &g. of Walling- 
tori; in the county before mentioned^ in the trade of a calico 
printer carried on by them at Wallington aforesaid^ and 
whilst he was such workman and so employed as afore- 
said) refused to work with one S. B. then also employed 
by G. S. &c. in the said manufacture carried on by them at 
Wallington aforesaid. '* Tliis Conviction was quashed be- 
cause it was not expressly averred zchere the refusal was 
given^ so that it did not appear to be within the jurisdic- 
tion of the Magistrate. Lord Ellenborough in deliyerins 
the judgment observed, th^t the words then and there were 
not to be exploded altogetlier^ and they had sometimes 
more meaning than was commonly imagined (u)^ 

No presumption from the manner of describing the Locaiiiynot 
fact can supply the omission of a direct averment of its intgnMenu 
being within the requisite jurisdiction. A strotig instance 
of the strict application of this maxim is found in the fol- 
lowing Case ; which arose upon a Conviction on jj Geo. 3. 
c. 14. s,Sy for killing fish in a private stream. Tiie Jus- 
tices were described as of the county of Warwick, in which 
the Conviction was made. The Evidence set forth that 



(t) R. V* Jcfferies; l T. R. 241. (u) R. v. Uassel; IS East. 14a. 

K the 
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the Defendant was seen to ditiw a draught net in the river 
or stream called Thame, " ^hich runneth between Brom- 
ford-Forge, in the parish of Ashton, in the county of War- 
Vfick, and Castle Bromwich in the said parish of Ashton 
in the said county of Warwick.** The Conviction was 
quashed because the place where the Defendant fished vias 
not positively stated to be iti the county of Warwick, but 
only betVveen two places situated in that county. The 
Court said, they could not presume the place itself to be 
within the jurisdiction of the Magistrates. It must ex- 
pressly so appear : but it did not necessarily follow that 
the intermediate course of the stream was in the same 
county with the two termini (v). 

To the same effect is the following: — Conviction bj 
the Justices of Middlesex, for having in the Defendant's 
custody and possession a. private still, contrary to IQ Geo. 
3. c. 50. The deposition contained as follows, viz. that 
the witness went to the house of the defendant at Edmon- 
ton, in the county of Middlesex, and that he found in the 
garden of the said house a private still just worked off, 
"^ &c. This was held to be bad, because it did not appear 

diat the garden in which the still was found was in the 
county of Middlesex. For, the Court said, the house 
might be in one county and the garden in another; and 
it did not therefore appear that the offence was com- 
mitted within the jurisdiction of the convicting Magis- 
trate (w). 
Kot suffi- Neither is it sufficient that the place may be collected 

itfThctdjut' ^y intendment from the adjudication of the Magistrate: 
dication. ]( myg^ expressly appear 'out of the mouth of the wit- 
ness. Thus, in a Conviction, where the place of com- 
mitting the offence ho otherwise appeared than by the 
Justice's awarding the penalty in these terms, viz. ^^ to 
the poor of the parish Of C. in the county of Kent, 

(v) R.v.Eiward8,l£alt279. (w> ft. v. Chandler, 14 East. 
282. 274» 
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mlhin which parish the aforesaid offence was commiU 
tedf* this was held to be iDHuflicient ; for though the Ma* 
gistratea stated themselves in the Conviction to be Justices 
of the county of KetUj yet the Court said their jurisdiction 
(meaning the fact of the offence being within that county 
of which they were Justices) must appear otherwise than *^ 
out of their own mouth fx^. 

£. We have stated (yj that the Evidence ought also to Timeofof* 
fix a certain date to the offence in respect of time. To Evidence of, 
support the Conviction it is absolutely necessary that there 
be proof of an offence committed on a day prior to the In- 
formation; which must be shewn positively and not by 
implication ; otherwise the Conviction will be imperfect. 
Ao instance of that defect is contained in the following 
Case : — A Conviction on 12 Car. 2. c. 23. s. Sl> for having 
coDcealed vessels used in distilling contrary to the Act. 
The Information appeared to be given on the 30th of Bfustbe 
March. The Defendant's appearance was on the 6th of £JmairJ[r 
April, on which day the witness swore "^^ Quod prsedictus 
F. modo habet et custodit eadem duo et concelata vasa ;^ 
whereupon the Defendant on the same day was convicted. 
To this it was objected, that the offence proved was the 
having concealed vessels on the 5th of April, which must 
be a different offence from that mentioned in th^ Informa* 
tion of the 30th of March, because though he had the 
vessels on the 5th of April he might not have had them 
on the SOtli of March, and therefore that the Evidence not 



(x) R. V. Johnson, i Str. S61. sufficiently appear in the place 

The same case is cited in Bar- where 'the Justices belonged to« 

nardiston, 383, with a difference It no otherwise appeared that the 

ODiy as to the county, which is offence was in Middlesex than in 

there said to be Middlesex, in- the judgment ; which was to for* 

stead of Kent. The point de- feit a certain penalty to the poor 

tided is not very perspicuously of the parish of Chelsea ti|/r(l qu^m 

marked in Strange, but is explain- the ofience was committed , and 

ed by the note in Barnardiston, upon this exception the Convic* 

vrhich states it thus : vi^, Objec- tion was quashed. 
tioii, that the offence does not (y) Antt^ p. 1£8* 

X 8 being 
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being conformable to the Information, there is a Convic- 
tion viithout an Information. Holt, C. J. — '* The Evi- 
dence is of a fact subsequent to the Information, and though 
eadem may be Evidence that he had them at the time of 
the Information, yet Convictions should be certain and not 
taken upon collection/' And as to what had been urged 
that the Justices may proceed without complaint or infor- 
mation, or that if that be necessary, they may proceed upon 
it imtantevy the Chief Justice answered, " that there must 
be an Information or complaint ; and though a Conviction 
upon an Information instanter may be good, yet it ought 
then to be declared to be made so, and not to be 
grounded as here upon an Information which is not 
proved, the Evidence being of a fact subsequent to it; 
but if it had been of a preceding fact it had been 
Sood(z):' 

As a certain time is usually limited by statute for 
a summary prosecution before Justices of Peace, it is 
necessary on that account also to fix the offence to a cer- 
tain date, in order that the proceeding may appear to be 
within the prescribed period. For if that be not shewn 
either by positive proof of the day or by express refer- 
ence in the Evidence to a date previously mentioned, the 
Conviction cannot be supported ; as is exemplified in this 
Case : — A Conviction on the Malt Act, 4'2 Geo. 2. c. 38. 
s. SO, stated an Information to have been exhibited on 
the 29th of May, 1 805, charging '' that (he Defendant 
within three months now last past did wet certain com, 
&c." The Evidence stated was, that the witness on the 
9,9,d of May (without mentioning the year) found a floor 
of malt then in the operation, 8cc. (so proceeding to state 
the fact of the offence). The Conviction was quashed on 
account of the defective manner in which the date was al- 
iedged in the^Evidence. 'Lord Ellenborough — ^ Tlie Evi- 

(z) R, V. Fuller, i Lord Raymondi 5lOt 

dence 
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dence ought to appear to support the Information ; and 
the Justices should either have stated the 22d of May 
1805, if they so understood the witness^ or if they had 
any doubt should have inquired naore particularly of him 
the date of the fact. Here the date of the year neither 
appears expressly nor by any words of reference to any 
certain date. We cannot supply the omission of the Jus- 
tices. A^ it standS;^ the offence does not appear to 
have been committed within three months before the 
prosecution commenced, which is necessary to give them 
cognizance (a)!* 

It is sufficient however to refer to a date already 
mentioned and ascertained. Thus^ where a Conviction 
was dated the Ath of June, and the Information, ex- 
hibited the *2Qth of May, charged the offence within three 
months now last past, viz. on the \9.th of May now 
last past 9 it was held sufficient that in the Evidence the 
fact was sworn to have happened on the said 12th of 
May (b). 

It has already been noticed, that in respect to the date Seiamm 
of the fact as laid in the Information, it has been held ^^^ ^^^^ 
sufficiently certain to charge that it was committed (e- s<xxi* 
tween such a day and such a day(^cj: and there is one 
authority, here subjoined, for admitting the same latitude 
in the Evidence. 

This was a Conviction for deer-stealing CrfJ. Accord- 
ing to the record of conviction which remains filed in the 
Crown Office, the Evidence, (which is in the same words 
as the Information) states the killing, '^ inter ultimum diem 
Julii is sextum diem Augusti et inter duodecim menses 
ante informationem :^ the Judgment is, ^' quod convictus 
sit de pramissis." To the objection for want of certainty 

(a) R. V, Woodcock, 7 Cast. (d) R. v. Hugo SimpsoB, to 

146. Mod. 243. The ConvictioQ is 

(fr) R. V. Crisp, 7 East. 390. filed in Hilary Term, IS Anne, 
(c) AniCy p. 61. 

in 
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in the proof, it was answered that it was next to im- 
possible for die witness to be able to swear to every day, 
and it is not to be intended that there were more deer 
stolen than one ; and moreover Eyre, J. said, that it had 
been sufficiently settled in Chandler's case (e), (o be well 
enough. 

It abould not however pass unobserved, that such uD' 
certtunty is open to more serious objections in this part 
of Uie Conviction than where it is conlJiied to the Infor- 
mation, nor does it seem defensible by the same reasons. 
And it may be suggested that as the admissibility of ihis 
loose mode of proof contrary to analc^y and prindple, 
rests upon one or at most upon two iustances, a prudent 
Magistrate might hesitate to convict without testimony of 
a more precise date. 

3. Having explained the manner of describing the 
offence in Evidence as to the place, time, See. it now 
remains briefly to point out the proper manner of setting 
forth the proofs of the criminal mailer. As the body of 
the offence, which is afterwards to be proved, must be 
' fiilly described in the Information, what relates to the 
substance of the description has been sufficiently treated 
of under that headfyj. All that is required in regard lo 
the evidence is, that it substantially supports the facts 
there charged. 



(t) JjiU, p. 6t. It does not 
howercrappearby the reports of 
- that caw, thai tlie objection waa 
to tbe Evidence : it is onljr raid 
to liaie been lO <^harged in the 
InfommttOD. Itniny beobacived 
that the mention of a precise 
day is leu mateiial in the Infor- 
mation, hecauw t\fa if Ktated, 
the informer is not tied up to 
ay, 1 Salk. 369. 1 Lord 
>nd,583. Nor will the ge- 
y of tlie eLarge embarrass 
irtj in his defence, so long 
Act must in proof be 6xed 
'ertaiii day; for if not pre- 
immediately with evidence 



•pplic»b1e lo that particnlar iij 
provcil, be may rctiiiire time 10 
adduce it, which the AlBf^strale 
would be bound to grmnt. Bnt 
on the other iiand, if the same 
vagDC and uncertain deECTiption 
is admitted in Evidence, it ii 
manifest that the dtfeiidant cm- 
oot have the ttenelit of proving 
his innocence, without bein; 
driven to the hardehip of ae.- 
counting for every day within 
tlie time tpecilied, which, as the 
interval chosen may be of indi- 
(inite latitude, might be very dif- 
ficult for him to do. 

(/) Viit ntpra, p. E5> et Mf . 

The 
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The luformation and the Evidence ought to be kept Infomation 
perfectly distinct, and it will be an objection, if they b^ dencenotto 
so confounded as not to let it appear cUstiuctlj what is ** '"***^' 
Information and what is Evidence (g). 

That every positive ingredient in the offence must b^ 
repeated in the proof, and is not to be taken by reference 
merely to the Information, appears from the following 
instance of a Conviction, on 6 & 7 Will. S. against profane 
swearing &c. which Act rates the punishment according to 
the d^ree and age of the party. A Conviction for this 
offence, it was held, must recite the proof of the defen- 
dant's age, viz. above 16 years, for that is an ingredient ill 
tlie offence; and it was held moreover, that this proof 
could not be supplied by intendment, though the; defen- 
dant was properly described in the Information, and the 
witness in swearing to the fact spoke of the said de- 
fendant (h)» 

4. It has been stated that every positive fact necessary to Evidence to 
constitute the offence charged, must be supported by the ^^i^^^" 
proofs. A question here arises whether it be necessary whether ne* 

* • • • cessary to 

in the Evidence to notice the negative allegations of the tute. 
charge. It has been seen, that in describing the offence 
in the information, all the qualificatioos and exemptions 
annexed to the offence itself or to the person of the offender 
must be enumerated and expressly negatived. But whe- 
ther the Evidence must also particularly negative those 
properties^ or whether a general negative to that effect 

C^) R. o. Green, Cald. 391. already described him as a gen* 

{h) 7 East. 397. See the obser- tleman, and above the age of 

vations there made by Lord 16. Those learned Judges de- 

£llenboroagh and Mr, J. Law- clared the law to be otherwise, 

rence, on the case of R. r. Tuck, and signified that there must be 

(3 Lord Raymond, 1386. \ Se.««. some mistake in the repoft of 

Gas. 354.) in which it is reported that case at least as to the age ; 

to have been held, that the facts though Lord Ellenborough in* 

of the defendant's being a gen- clined to think that the descrip- 

tleman, and above 16, were tion of gentleman might be 

ftifficiently proved by using the adopted into the Evidence by re* 

words, ^' the said I. T." in the ference to the information. 
Evidencej the information having 

be 
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be AufflcieUt, or ^gain whether even fA^f be requisite, are 
questions that have not been fully settled : the only Case 
reported, in which the point came directly in issue, having 
been left undetermined by reason of an equal division of 
opinion among the Judges of the Court of King's Bench. 
Cftics. The first case relevant to this point, is that of The King 

V. Marriott, in 4 Geo. 1, on the statute 5 Ann. c. 14, 
for keeping a greyhound : there it was merely stated^ 
that one W. T. came and informed that the Defendant, 
*' not being a person qualified'^ &c. did the act com- 
plained of : and though the Conviction is not reported at 
lengthy it sufficiently appears by the expressions of the 
Judges, particularly of Eyre, J. that the depositions of 
the witness were in the same form, viz. that the defen- 
dant existens persona minime qualificatus did on such a 
day, 8cc. commit the offence specified. It was said by 
Parker, C. J. — ^That existens should be the conclusion of 
^ the Justice, and not the words of the witness; for be 

ought not to swear generally that a man is not qualified, 
and such a general proof will not be good. This is only 
dn invention, to support a conviction in general terms, 
which would be bad if the particular facts were alledged. 
Eyre, J. — " Though this is only the recital of the Justices, 
we must intend the evidence to be taken in the same 
scanner. The witness cannot be indicted for peijury in 
swearing that the defendant was not the son of an 
Esquire, &c. because he has conceived the ntatter in 
such general terms. I do not see how he could honestly 
dwear this ; for I believe had he been asked as soon as 
he had said the defendant was not qualified, what the 
qualifications are, he could not have told you.** — ^The Con- 
viction was finally quashed ; and it is said by the reporter 
that the principal reason was declared to be because the 
witnesses had taken upon themselves to judge of the 
qualifications (i). 

(t) R. r. MarriDtt, 1 Str. 66* 

After 
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After this was the Case of The King v. Jarvis, on 30 
Geo. 2r. (k). In this case^ the Information, which was 
for using a setting dog and net, stated, '* that the defen- 
dant was not qoahfted by any laws or statutes of this 
realm to kill game, or keep or use any nets, dogs, or 
other engines for the destruction of the game." In the 
Evidence it appeared that the witness, besides swearing 
to the fact of keeping and using, &c. deposed, '^ that 
the Defendant at the time when he so kept and used the 
said setting dog, &c. was not qualified by any laws or 
statutes of this realm to kill game, or to keep or use 
any nets, dogs, guns, or other engines for the destruction 
of the game, contrary to the form of the statutes in that 
case made and provided.'^ The objection upon which 
the Conviction was quashed, viz/ that the qualifications 
were not specifically negatived, applies, as in the last 
case, equally to the Information and to the Evidence. 
But the language of the Judges comes more closely to 
the latter. Lord Mansfield said, in the case of Rex v. 
MaiTJott (l)^ where the witness swears only generally, it 
was holden insufficient : and the Justices who convict 
upon the evidence of the witness, can have no other or 
further ground to go upon than what the witness swears. 
In Bluet q. t. v. Needs (m), it was agreed (and is given as 
the reason why the- general averment is not good on a 
Conviction) that it must be made out before the Justice 
that the party had no such qualification as the law re- 
quires, before the Justice can convict him : and the 
Justice must return that he had ^ no manner of qualifica- 
tion : here the witness swears only generally that the de- 
fendant was not qualified : the Justices adjudge it gene- 
rally only : the stream can go no higher than the spring 
head: so the conclusion which the Justices draw from 



{k) 1 Burr. 148. but see a re- bar, cited by Lord Kenyoo, in 
port of the same case from a note R. r. Stone, 1 East. 643. 
of Lord Ashbiurton, Airben at the (I) Supra, p. 136. 

(m) Com. 5:25. 

the 
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the testimony of the witness must be as general as that 
testimony. '^ Mr. J. Denison said, it was a clear case, 
and that it was fully settled and established^ that in these 
Convictions the want of the particular qualifications men- 
tioned in the act of 22 & 23 Car. 2. ought to be uega* 
tively set out; if not, the Justices have no jurisdiction to 
convict the defendant as an offender. And the Evidence 
and Adjudication ought both of them to be that he has 
not these qualifications which are specified in that act or 
any of them (n)" 

The language and reasoning of the Judges in both 
these cases certainly argue a decided opinion that the 
qualifications ought to be negatived in the Evidence as 
well as in the Information : but, suice in both of them, 
the Informations were defective in the same particular, 
and that would have been of itself a sufficient ground 
for quashing the Convictions, it is left doubtful upon 
these cases, what the decision would have been if the 
Evidence alone had omitted to negative the qualifica- 
tions. 

The question was again agitated without being decided 
in the Case of The King v. Crowther (o), which arose on 
the same statute 5 Ann. c. 14, for using a gun. In this, 
the Infori^ation negatived expressly all the qualifications ; 
but in the Evidence no notice whatever was taken of 
them either particularly or by a general negative. The 
Conviction was quashed for another reason. But the 
Court took notice, as to the omission to disprove the 
qualifications, that there was Ho case in which it bad 
been directly decided that the Evidence should negative 
every particular exception ; and that it could not be so 
from the nature of the case. 

The only Case that has brought the question directly 
and formally into discussiou, is the following : which 

(fi) 1 Barr. ]48. As to the as well as the Evidence, aee pmst. 
expression of Mr. J. Denison, . tit. Judgment, 
that the qualifications shonld (o) i T. R. 135. 
be negatived in the A4j^'nitUum 

leaTet 
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leaves it still without any decisive solution. This was a 
Conviction for the same offence as the last, viz. keeping 
and using a gun. The Information specifically negatived 
all the necessary qualifications. The Evidence set forth 
the depositions of the witnesses to the fact of killings 
hut not to the Defendant's disqualification, which was not 
noticed in that part of the Conviction. The Court were 
equally divided upon the legality of this Conviction. 
Two of the learned Judges, Mr. J. Lawrence and Mr. J. 
Le Blancy considered it sufficient to charge the want of 
qualifications in the infortriation, which they admitted to 
he necessary. Reasoning from the general principle of 
evidence which does not require a negative of any fact to 
be proved by the party who asserts it, but imposes the 
proof upon the other party who would avail himself of 
the affirmative where it is within his knowledge, they 
were of opinion that the Magistrate was authorized iu 
concludiug the Defendant disqualified from the want on 
his part of any proof of qualification, after having re- 
ceived notice by the information and summons that the 
want of qualification formed part of the charge, against 
which he had to defend himself. Lord Kenyan and 
Mr. J. Grose held the contrary opinion, considering the 
law as having been established by the concurrent au- 
thority of Lord Mansfieldy and the Judges Denison 
and Foster, whose authority had been confirmed by the 
course of precedents since, iu such a manner that it 
could not be overthrown without manifest confusion (p)» 

Upon a question so balanced it would be presumptuous 
to offer an opinion, but judging from the usual form of 
the precedents, particularly of those which were allowed 
to have so much weight in deciding another point {q\ the 
received impression as appears from the reference subjoin* 

(p) R. o. Stone, 1 Ea^tt. 6Se> in the decision of R. v. Tlxomp- 
(9) Barn, tit. Game, the an- son, 2 T* R. 18. 
Ihohty of which was deferred to 

ed; 
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ed (r), seems to have fonnerly been^ that the Evidena 
should go to a specific denial of the qualifications. That this 
ivas understood to be the efiect of the decision in The 
King V. Jarvis (s), there is reason to suppose, from a 
precedent settled a few years afterwards by Mr. Dunning, 
(who had taken an elaborate note of that case) {t), negativ- 
ing all the qualifications in the Evidence (u). The prece- 
dents in all the reported cases, since that time up to the 
time of R. v. Stone (v) before-mentioned, which con- 
tain the Convictions at length, agree in the same form, 
with the exception of The King v. Crowther (w), in 
which the omission was specially objected to, though on 
another account no decision took place. The same form is 
also followed in the Convictions oti the 5 Ann. c. 14, annexed 
to Burn's Justice, under the title Game; and in that of 
The King v. Clarke^ which is entitled to somewhat the 
greater attention, as it was recommended by the Court as 
a model, on account of the manner in which the Evidence 
was recited, though not indeed with a view to this particu- 
lar point. These considerations may suggest the prudence 
at least of adhering to a form so long used till a conclusive 
determination shall have set the question at rest (jr). 
Proof of 4. With regard to the precision necessary in another 

qutnu?y, poiut, namely, in specifying exact sums, or quantities, 
iwM, «tc inhere they constitute a necessary ingredient in the offence ; 
the following Cases occur as worthy of notice. — It was 
held to be requisite in a Conviction for not accounting and 
paying over inoney collected for tolls under a Turnpike 
Act, to particularise the sums alledged to be received^ and 

(r) R. r. Hartley, 22 Geo. ". (•) i Borr. 148, <mf^, p. l3r. 
(Cald. 175} Appendix. R. «• (t) This ^>peur§ from the re- 

Thompeoo, 27 Geo. 3. 2 T. K. port of K. v. Stone, l East. 636, 

18. R. V. Davis. 55 Geo. 5. \chere that note is pnbUshed. 
6 T. R. 177. R. V. Clarke, 8 (it) Tke precedent is ta be found 

T. R. 2aO. See moreover the pre- in Boscawen, p. 137. 
cedents published by Mr. Went- (v) Ante, p. 139. 
worth, vol. vi. p. 14, and p. 17, (m?) 1 T, R. 125, mite, p. 138. 



and the observations subjoined to (x) 2 Born. 410^ ed. 1793. 
the former by a gcntleoian eminent 
at Uie bar. 
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the times of receiving them, so that the party may be able 
to defend himself upon a second charge ( y). 

Also, wherever the Magistrate is directed to award cer- 
tain damages by way of Compensation to the party injured, 
there must be proof of some precise number or quantity 
by which the damage may be measured. Thus, a Con- 
Tictbn on 43 Eliz. c. 7, for cutting do\ini lime-trees was 
held to be defective for not alledging the number of 
trees, the Magistrate being by the Statute to assess die 
quantum of damages according to the injury (z). 

5. The Evidence must go to establish the identical of- Evidence 
fence, which forms the subject of the Information. It is identical 
not therefore sufficient that there appears to be Evidence lufoma-*^ 
of another Offence of the same kind, and subject to the ^^^ 
same penalty (a). 

6. As to the degree and sufficiency of the Evidence, Degree of 
and the credit due to the witnesses, the Magistrates alone necessary t« 
are the judges. In this respect they are placed in tlie si- ** ita^ed, 
tuation of a Jury (i) ; and therefore whatever the Court of 

King's Bench upon an inspection of the proceedings, 
Mould deem sufficient to be left to a Jury on a trial, will 
be considered by them adequate to sustain the conclusion 
drawn by the convicting Magistrates. Beyond that the 
Court will not exercise a judgment upon the credit or 
weight due to the facts from which the conclusion is drawn. 
This criterion is accurately illustrated by the following ex- Instances* 
ample : This was a Conviction on 5 Ann. c. 14, for keep- 
ing and nsing a gun with intent to kill game. The witness 
deposed, ** that the Defendant, on the day specified, did 
keep and use a gun with intent to kill game, and that the 
witness was satisfied the Defendant did keep and use the 
said gun for the purpose aforesaid, from the circumstance 
of his hearing a gun go off, and observing that it was fired 

iy) R. V. Catlierall, 2 Str. 900. tion itself, S Lord Raymond, S5. 
(z) R. V. Bumaby, S Lord Ray- (a) R. v. Smith, 8 T. K. 588. 
ttood, 900, and fee the Convic* {b) 6 T. R* 375. 



cient. 
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bj the Defendant, who was then walking about a piece of 
ground with that apparent intent." It was object^, that 
neither the keeping nor the using a gun is of itself an of- 
fence, without proof of its being used to kill game ; but it 
is not hinted that it was fired at game in the instance spoken 
of by the witness. Lord Kenyan^ here was Evidence 
tending to prove the offence. That being the casey we 
have no authority to enquire farther, and see whether the 
conclusion drawn by the Magistrate be or be not the in« 
What suffi- evitable conclusion from the Evidence. It is sufficient in 
Convictions, if there were such Evidence before the Ma- 
gistrate as would be sufficient to be left to the Jury. 
Here we cannot say there was no Evidence of the fact 
for the consideration of the Magistrate (c). 

Again, on a Conviction for selling to one Robert Chap- 
^eZ thirty loaves of bread, which had not been baked twenty- 
four hours (39 &, 40 Geo. 3. c, 74.) The witness Mary 
Chappely swore that the loaves were brought to the shop 
kept by her in the Defendant's cart, and by his servant ; 
another witness proved that a hand-bill had been delivered 
to him, signifying that a Mr. Smith (the Defendant's name) 
had opened a shop at ChappeVfi to sell bread : and the De- 
fendant said in his defence, that he had sent the loaves to 
CkappeFs with orders not to sell them till the following day. 
It was objected, first, that there was no Evidence of any 
sale at all^ the witnesses having merely proved, that Uie 
brea^J was brought to Mary ChappeVm the Defendant's cart. 
Another objection raised by the Court was, that there was 
no Evidence of a sale to Robert Chappel, it being rather 
of a sale to Mary Chappel. The Court thought there 
was no foundation for the first objection; for there was 
some Evidence from which the Magistrate might draw the 
conclusion of a sale by the Defendant. But the objection 
that it did not appear to be a sale to Robert Chappel they 

(<?) R. ©. Davis, 6 T. R. irr. 

tliought 
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thought decisive : declaring that if there had been an j 
Evidence whatever (however slight) to establish that point, 
and the Magistrate who convicted the Defendant, had 
drawn his conclusion from that Evidence, they would not 
have examined the propriety of his conclusion; for the 
Magistrate is the sole judge of the weight of Evi- 
dence {d). 

The same criterion will be found to be kept in view 
throughout the ensuing Cases, whether the determination 
of the superior Court has been to confirm or set aside the 
conclusion of the Justices. Tn those in which the Court 
has declared the Evidence insufficient, that judgment 
may be referred to the want of sufficient legal Evidence to 
have gone to a Jury : 

In a Conviction for deer-stealing on 3 and 4 W, and M. 
c. lOy the Evidence stated was that the Justice entered 
into a glover's house, and finding a deer-skin, asked him 
how he came by it, the glover said he bought it of /. S, 
who not giving a good account of himself was convicted. 
. Thb was held sufficient; the Court held that the Justice 
might convict the person that sold the skin, for the Statute 
would be easily evaded if the deer-stealer could discharge 
himself by a sale (e). 

The foUowmg Case shews however that the Court of Where the 
King's Bench will so far take notice of the sufficiency of judge of the 
Evidence upon which the Conviction is framed, as to set ^' ^^^* 
that aside, if they think the Evidence too slight to warrant 
it. — This was a Conviction *' for knowingly harbouring, 
keeping, and concealing, and permitting to be knowingly 
harboured, &c. a quantity of tea unlawfully imported." 
The Evidence stated in the Conviction was, that in a field 
about a quarter of a mile from the Defendant's house, and 

(d) R. V. Smith, 8 T. R. 588. new regulations with re^rard to 

fe) R. r. Jennings, 1 Salk.383. thiioiTence. The above case bow« 

The case of possessiou nnaccount- ever, thoagh no longer of use as a 

ed for, is now expressly provided precedent, may nevertheless serve 

for by t6 Geo. 3. c. 30. s. 5, which to illustrate the present subject of 

repeals Ihe former, and introduces enquiry. 

which 
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^vhicb fidd the witnesses swore they believed to be io the 
Defendant's occupation, two of his servants were seen by 
the witnesses loading the tea in question into a cart with 
two horses, which one of the witnesses swore were the 
Defendant's. Another witness proved, that in a conversa- 
tion with the Defendant, he said,' '^ It was unfortunate for 
him that his servants had taken his cart and horses without 
his knowledge." The Conviction further set forth, that the 
Defendant in answer to the chaise declared he knew 
nothing of his servants having the tea, b^t did not produce 
either of the said servants, or any other Evidence whatever. 
Upon this Evidence, which was all set out as above, the 
Conviction and Judgment followed. The Conviction 
being removed into the King's Bench by certiorari, a rule 
was obtained to shew cause why it should not be quashed 
as to the penalty for knoxdngly harbouring, &c. for want 
of sufficient Evidence as to that part of the offence : to 
that extent accordingly the rule was made absolute (f). 

In the foregoing case the Court probably considered the 
facts stated as not sufficient to have been left to a Jury on 
the question of the Defendant's knowledge. In a later 
Case, where the question was of a similar kind, the facts 
were as follow : tlie Offence was on 19 Geo. 3. c. 50, for 
having in the Defendant's custody and possession a private 
still. 1 he Evidence recited, that there was found by the 
witness under a pig-stye, in the garden of the Defendant's 
house, a private still just worked off, a worm-tub, and 
worm, and six wash backs, containing one hundred and 
fifty gallons of wash, ^mong several other objections 
urged against the Conviction, one was, that the Evidence 
did not support the charge of the still being in the custody 
and possession of the Defendant, and that it was not even 
jBtated that the garden was in the Defendant's possession (g), 

(f ) R. V. HaU, Cowp. 7S8. be found in tbe party's possession, 

Ig) The counsel in support of his knowledge shall be presuNied, 

this objection jeferred to R. r. but not when they are found ia 

Abbott, Doug. 553, where i>t was hisgroBods. 

«aid in argument, that if goods 

Ib 
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In consequence of other defects in the Conviction^ it be* 
came unaecessary to determine this objection ; but from 
Mfhat was thrown out by the Court in the course of the ar- 
gument> their opinion may be collected to h^ve been 
against the objection, and they intimated that the circum* 
stance of the articles being found concealed in the de- 
fendant's gardien, with the appearance of being just worked 
off, was Evidence sufficient for the Magistrates (who in 
diese cases, Mr. J. Grose observed, are put in the place of 
a Jury) to find the fact that they were in the Defendants 
custody and possession. A doubt however was thrown out 
by one of the Judges, (Mr. J. Le Blanc) upon the ground 
that the Defendant was not stated to be either in the house 
or on the spot at the time (h)ji 

It has been held on a Conviction for selling bread under Presump- 
the lawful weight (B Ann. c. 18. s. 3.) that the fact of the dcncei 
servant selling bread in the master's shop is good Evidence 
of its being the master's bread. It is however no more 
than Evidence, and the chai^ against the master must be 
directly for selling bread ; for where the offence stated was 
merely that the servant ^old bread in his shop, this was 
held to be bad, as charging by way of offence what was 
only the evidence of it (i), 

8. If the offence is confined to persons of a particular Partiaiiar 
description, therb must be competent Evidence of their of oSder, 
answering that description. Thus, a Conviction for trad- P'^^^f »''• 
ing as a hawker and pedlar viithout a licence (3 & 4 Ann. 
c. 4, and 9 Sc 10 Will. 3. c. 27. s. 8.) was held not to 
be supported by Evidence of a single act of selling a 
parcel of silk handkerchiefs to a particular person ; for 
that bare act of sale, it was held, did not shew the de- 
fendant to have been such a person as by law is required to 
take out a licenceCA:^. But under the same statute (8 & 

9 Will. 

(hj R. V. Chandler, 14 East. (k) R. v. Little, l Burr. 609 ; 
273. See the observatiotin upon this 

(i) R. V. Bradley, 10 Mod. case, aniey p. 71. As far as may 
156 ; and see R. o. Smith, a7ifo, p. be collected from a very careless 
tiS. report, the same point seems to 

L have 
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What in- 
tendment 
admittciLin 
Evidence* 



9 Wiir. 3. c. 27. s. 8.) for trading as a hawker and pedlar 
without a licence, Evidence of the Defendant's Refusal to 
produce a licence on demand, was deemed sufficient proof 
of his not having one, which was the offence, he was con- 
victed off/), 

9* Though the general rule be that no material omis- 
sion in the Evidence as to the description of the Defend- 
arit, in those particulars which are necessary to constitute 
the offence, can be supplied by intendment fwi J; y^ how 
far that rule may be qualified in favour of what is neces- 
sarily and plainly. to be collected from the ^sicts stated, 
though it be not escpressly averred, may be judged from 
what is laid down in tlie following case : 

This was a Conviction on the Malt Act, 42. Geo. S, 
the offence, which was that of wetting Malt, was laid on 
the^ twelfth of May ; and the witness, an Excise 0£Scer, 
after stating '^ that Defendant is a Maltster,'' (which it 
lyas agreed must refer to the day of the Conviction, and 
not to the day laid for the offence,) went on^ ^' that lie 
surveyed the Malt-house of the said Defendant on the said 
twelfth day of May, and found a floor of Malt in opera- 
tion." A doubt was suggested, whether the Evidence 
sufficiently shew ed the Defendant to have been a Maltster 
at the time of the pffence committed. It was argued for 
the affirmative, first, that it was sufficiently alledged by 
referenda to the Information, the witness having spoken of 
the said Defendant, who had been sufficiently described 



hare been decided in another 
Case, Loft, 184. 

In R. V, Salomons, 1 T. R. 
251, the offence charged was, the 
keeping an Office for the sale of 
Lottery Tickets, viz. the sale of 
a Ticket, No. 34,907, and receiv- 
ing money for the share in the 
said Ticket, without a licence. 
Xt was objected on the authority 
of the above case of R. v. Little, 
that the Defendant was hot de- 
scribed as a person from whom 
by the act a licence conld be re- 
quired, inasmneb as a licence was 



not necessary for the sale of one 
Ticket only. But the Conrt gave 
no opinion on this point. 

(ij R. t). Smith, S Burr. 1475, 
and note. It has been held in 
an action for penalties against sa 
Jnu'keeper, on the Ic^ost-horse Act, 
that it ie not necessary tp shew 
the licence itself of the Defend- 
ant, but as against him it is snf* 
ficient Evidence that he had 
written over his door, ** licensed 
to let post-horses." Radford r. 
Briggs, 3 T. R. 637, 

(tn) Ante, p. 12^. 

in 
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in the Information (n) : the Court however did not con- 
cur in this argument. It was therefore further contended, 
that the fact of the Defendant being a Maltster at the 
time of the Offence, viz. 12th of May, must necessarily be 
collected from the whole of the Evidence, and the majority 
of the Court were of that opinion. Lord Ellenborough — 
*' If any material fact were wanting in the Evidence, to 
knake out the charge, I should be veiy unwilling to supply 
it by intendment; but taking the whole Evidence to- 
gether, it does sufficiently appear that the Defendant was 
a Maltster at the time of the offence committed. All the 
difficulty arises from the order in which the Evidence was 
taken down. The Witness begins by stating that the De- 
fendant is a Maltster, which would refer to the time he is 
speaking, the 4th of June. But without adverting to that^ 
see how the Evidence would stand without it. The Wit- 
ness deposed, that on the l£th of May he surveyed the 
Malt-house of the Defendant: how it could not be theii^ 
tlie Defendant's Malt-house, nor could the Officer then 
have surveyed it, unless the Defendant had entered the 
Malt-house as a Maltster^ it would otherwise have been 
rois-called the Defendant's Malt-home. The term sur- 
Tey too is used in Malt Acts^ and I believe the Officer hasi 
no authority to survey a Malt-house unless it be entered Ss 
such.** Gtose, J. thought the fair import of the Evidence 
was that the Defendant was a Maltster on the 12th of 
May, when the Witness, as an Excise Officer surveyed his 
Malt-house* Le Blanc J. agreed in the same opinion, 
but Lawrence, J. said, " I have great doubts whether the 
fact of the Defendant's being a Maltster at the time of the 
offence sufficiently appears. I have always considered^ 
(hat in these summary Convictions, the Evidence necessary 
to support the charge ought to be precise ; and it is not 
usual to have recourse to inference, in order to support a 
Conviction. Suppose the Evidence had only been, that ^ 

(a) This was contended npon Tuck, ante^ p. 135, bat the Com t 
the alledged authority of R. v. denied the authority of that case. ^ 

h 2 th^ 
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the Officer surveyed the Defendant's Malt-house^ can we 
. infer merely from the word survey^ that the Malt-house 
surveyed was a Malt-house entered by the Defendant^ and 
that he was a Maltster at the time ? This, I think, would 
be going further in support of a Conviction than any case 
has yet gone the length of." The Conviction was 
affirmed (o)» 

On this head of the sufficiency of Evidence admit- 
ted by the Magistrates, it may be* noticed, that in a 
Conviction on 5 Ann. c. 14. s. 4, for keeping and using a 
greyhound, not being duly qualified, it was held that the 
Magistrates were justified in founding the Defendant's want 
of qualification, upon the circumstance of his having on a 
former occasion, before the same Magistrates, acting as 
Commissioners under the Income Act, sworn to an estate 
under ^ 1 00 a year (p), 
Appropri- 10. No precise form of words is necessary in stating 
use of. ' the proofs of the offence. It is sufficient if the depo- 
sition be in terms ordinarily intelligible, having regard to 
the usual import of technical modes of speech adapted to 
the subject. Thus, it being an offence. by 42 Geo. 3* c. 
38. s.. 30, to wet corn or grain, making into Malt, within 
twelve days of being taken out of the cistern, the Witness, 
atK^xcise Officer, on a Conviction for this Offence, stat- 
ing, ^^ that he found a floor of Malt tn operation, very 
wet, which had been watered within four days of being 
taken out of the cistern," wa^ held sufficient, notwith- 
standing the objection, that Malt is not equivalent to Corn 
making into Malt, By the Court, "It is stated to be a 
floor of Malt in operation, which implies that it was not 
finished. This is the language of tlie Witness which mast 
have a reasonable intendment, and is to be construed ac- 
cording to the common parlance, and the general under* 
standing of mankincT, according to which the language 
used is certain enough. If indeed it could have been 
shewn that there is aoy way in which a floor of Malt 

(o) R. v. Crisp, 7 East. 3Q9, (p) K. 9, Claike, S T« R. f 20. 

597. 

could 
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tould be in operation, for any other purpose, than of 
makinv into Malt, a doubt might have been thrown upon 
it. But none such has been suggested*' (q), 

]]. It does not often happen that the Magistrates, AcquUtai, 
Mben they acquit the party, are called upon to make a 
record of their proceedings. But if they be so called 
upon by writ of certiorari^ and their return discloses a 
frima facie case, upon which the Defendant might have 
been found guilty, nevertheless, the Court of King*s 
Bench, upon the principle already mentioned of consider- 
ing the Magistrates iti the situation of a Jury, will not in-* 
terfere with their judgment. Thus, where a proceeding 
on 7 Geo. C. c. 19> had been instituted for using sul- 
phur in drying hops ; to a writ of certiorari, which had 
been issued by the prosecutor, in order that the Magis* 
trates might return a special case, which it was expected 
they would do, they thought proper to .make a return, 
setting out the deposition of a Witness to the fact of the 
Defendant having thrown half a pound of sulphur upon a 
charcoal fire then using for drying hops, ^' but because 
the Informer, J. L. does not produce before us any other 
Evidence against tlie said Defendant, and because all and 
singular the premises being heard, and fully understood by 
US the said Justices, it manifestly appears to us, that the 
said Defendant ought not to be convicted of the premises 
above laid to his charge, therefore it is considered that he 
be acquitted, and he is acquitted." On this record being ~ 
returned to the certiorari, the Court said, the Evidence 
given was entirely and exclusively for the Justices below; 
who, they said, were placed in the situation' of a Jury; 
and as they had acquitted the Defendant, the Court could 
not substitute themselves in the place of the Justice^ 
acting as jurymen, and convict him. They could no judge 
of tlie credit due to the Witnesses, whom they did not 
hear examined. They could only look to the form of the 

CqJ R« V, Crisp, 7 East. 393, 394, 4th objection. 

Conviction^ 
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ConvicdoD, and see that the Defendant, if convicted, had 
been convicted on legal Evidence. That on this returo, 
they must consider that the Magizitrates had determined on 
the facts, and not on the law, as distinguished from the 
facts Cr^, 



Section Q. Of stating the Defence in the Conviction. 

It is the duty of the Magistrate to state in the Con- 
viction, not only the Evidence in support of the charge, 
but also the allegations and proofs adduced by the De- 
fendant in answer to it. The matters of defence consist 
either in a denial of the fact, or the assertion of some ex- 
cuse, qualification, or exemption allowed by law. We 
have before seen, that if the act appears to be done in the 
bondjide assertion of title or property, the summary juris- 
diction of the Magistrate is ousted (s). 

A former Conviction likewise for the same fact would 
be a good defence. Some penal Acts of Parliament have 
indeed a clause to that e8eci(t), which, however, it fs 
presumed, is a superfluous provision, since there can be no 
mode of proceeding known to the law of England, by 
which a delinquent can be punished twice for one oflFenc^.' 



S=5 



Section 10. Of stating Adjournment. 

To what If either the Defendant or the Prosecutor requires time 

be? ™'^ for adducing further proofs, the MagistratQ^may adjourii 

tlie hearing; and where that is done, the Adjournmeot 

(r)K, v. Reason, 6 T,K. 376. (t) ^s for example, tbe statute 
($) AntCy p. 11. 3 Car. 1. c. 3. s. 5. 

sliould 
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should be regularly stated in the Conviction^ that it may . 
appear to have been made virithin the legal tim^. For iif 
a certain time be limited within which the Conviction 
must' take place^ a Conviction after that period cannot 
be supported^ though it appears upon the face of it to ht 
upon an Information commenced in time, and adjourned 
with the consent of the Defendant to a future day {u). 

It is otherwise where the limitation applies to the time of 
prosecuting the offence ; for then if the Information ap- 
pears to be in time^ it isM'ell^ though the Conviction ap* 
pears to be made after the specified period had elapsed (x). 



Section 11. Of the Judgment — As to the Form of. 

\ 

We are in the next place to consider the Judgment as it 
appears recorded upon the Conviction. 

It is obvious from what has been said in the precedinsr ^ust be 
sections^ that the Judgment in point of law must be such bypremi&ej. 
as the premises warrant : for though the conclusion of the 
Magistrate as to the facts is absolute, it is by no means so 
as to the legal consequences of those facts, which it cannot 
in thejeast alter or extend (y). 

The Judgment consists of two parts, viz. the Conviction, 
and the Sentence or award of punishment ; to which may 
be added as a branch of the latter if it is pecuniary, the 
distribution of the penalty, and in some cases also the as- 
sessment of the costs. These will be treated separately 
in tlieir order. 



(tt) R. r. Tolley, 3 East. 4(5^. 1 East. P. C. 183. See however 
{x) Ante, p. 1^, 61. R. v. Lammas, it^ra, p. Id2, note 

(y) a B. P. r^7. R. r. SmiUi, (a). 

1. There 
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Ne formal I. There is DO formal style of aci^udication necessirr^ 
sary!'*^^^' ill ConvicUoDs 38, ill Judgments at comnion law< It is 
enough if it.be said^ '^ therefore the Defendant (naming 
him) is convicted of the premises, or of the offence/* &c. 
followed by an adjudication of the forfeiture, without the 
formal words, ** therefore it is considered," &c. (z). It 
has also been held that a Judgment in these terms, viz. 
, *' that J. S. (the Defendant) according to the form of the 
statute is convicted/' is a sufficient adjudication that he is 
convicted of the offence charged (a^). 

The words " that the > Defendant is convicted,^ were 
held to be sufficient in a Conviction, though the form pre- 
scribed by the statute, and intended to be pursued, used 
the words " duly convicted" (b). 
Qn^re, if Notwithstauding an expression let fall by Mr. J. De* 

tion"niust nison, in the case of The King v. Jarvis(c), that the ad- 
"uafifica- judication as well as the Evidence ought to negative all the 
tioui. qualifications annexed to the offence, it seems to be how 

the received opinion, and supported by practice, that it is 
not necessary ; or at least that a general adjudication by 
the Magistrate that the Defendant is not qualified, is 
sufficient (d). 



(ss) R. V. Speed, Carth. 50f , R. v Lammas, Skin. 56?. It ap- 

per euriam, ^nd S* C, 1 Lord Kay* pears however by the report it- 

n. Olid, 683. self that do judgment was givea 

(a) R. r. Thompson, 2 T. R. 18. in the Case. Mr. Boscawen no- 

A Case is reported relative to a ticcs the Case with a quigre if it 

C^onviction of one as a common be law. Bosc. 109, 110. 
distiller, on the statate 3 W.&M. (6) R. v. Jefferies, 4 T. R. 

c. 15, for keeping a private ware- 768. 

house for low wines, in which the (cj 1 Bnrr. 148, ante, p. 137. 
effipct of the words in tlie adjudi- (d) 3ee R. v. Crowther, 1 T.R. 

cation ''* according to the form of 1S5, and the following, viz. 4 T. 

the statute," is said to have been R. 767, 7 T. R. 250/ S T. R. 284. 

carried so far as to supply the Bosc. 35. ; and the observations 

want of Evidence of the Defend- accompanying the precedeEt in $ 

ant beiag a common distiller^ Wentw* 14. 
which was necessary by the Act. 



£. Some 
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$. Some doubt may be entertained whether, according judgment 
to Ae earlier authorities, it was thought indispensable that ^^^^ 
the Judgment should contain in form an adjudication of 
forfeiture as well as of conviction (ej : but it is superflu* 
ous to examine into those authorities on either side, since 
it is now fully established that the Judgment must con- 
tain both. Thus, a Conviction for deer stealing was 
quashed, because it was only convictus est, without '^ qued 
fomfaciat(f)r for though the penalty was both ascer- 
tained and distiibuted by the Act (3 8c 4 Will; 8c Mary, 
c. 10.), and that was relied on as an argument in support 
of the formality of the Judgment (g), the Court said it 
was li^e a verdict without a judgment: that although the 
Act fixed the penalty, there must be a Judgment to levy it; 
for every execution must be founded upon a previous Judg- 
ment ; and that all the precedents were so. 

It is apparent, as well from a' consideration of the Act Thcstgh pe- 
alluded to, as from the reasons assigned for this Judgment, by statut^ 
ivhich has been repeatedly recognized and confirmed 
since (h), that the Judgment of forfeiture is indispensable, 
although all the penal consequence of the Judgment be 
strictly defined by the statute ; for the Act there referred 
to, as it is observed by Mr. J. Wilmot (h), in commenting 
upon the Case, not only makes the penalty certain of 
£20 for every offence, but appropriates the distribution of 
it likewise. 



(e) In the report of the Case of turn eit" which the Court held to 
Rex V. Chandlery as represented in be well enouffh. The same Case 
Salkeld, 378, it is said to have is reported 5 Alod. 446, where the 
been resolved, that ideo consideru' objection taken is stated to have 
^umest quod conviclua est, without been, that it was ^* forUfacit," in« 
quodfonsfaciet, is' enough : but in 4Stead of ^^ forts fecit " 
the more full, aind apparently more (/) Ri v* Hawks, 3 Geo. f* 
accurate, report of .the same Case, Str. 858. 1 Barnard. 300. S. C. 
i Lord Raymond, 583, the objec- {g) S. C. FiU-Gib. 124. 
tion made and over-mied, is said \h) Per Wilmot, J. R. v^Vi- 

ont, 2 Burr. 1166 
[arris, 7 T.R. 438. 



to have been that the judgment pont, 2 Burr. 1166, and R. v« 
was •' quod forts fodat" without Hi 



tUe formal words, " idw QoraidfrO' 



The 
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The same point is decided in a later Case upon the ao' 
thority of the foregoing. This arose upon a Convictipi 
for killing two bares^ under 1 Jac. c. 27. The Judgment 
was, " that the Defendant be, and he is hereby cofivided, 
&c. adcoi^din'g to the form of the statute/' but no award 
of any penalty. The punishment is iixed by the statute, 
viz. Q,Os. for each hare, and unless that be forthwith paid, 
commitment for three months. Another question which 
might have aritien, viz. whether the statute were still in 
force, was waived, the Court being clearly of opinion, that 
the Conviction could not be supported for want of an ad- 
judication of the penalty. Lord Kem/on, recapitulating 
the case of The King v. Fipontj mentioned below, said, 
that notwithstanding some old cases ('i^, the Judgment b 
an essential part in every Conviction let the punishment be 
fixed or not; and so it was held on the sta((ute for deer 
stealing, though the penalty there was certain (k). 
Where ciis- If an express adjudication of the penalty be necessary 
crctionary. ^j^^^.^ j^ j^ g^^j ^yy the Statute itsclf, it must be still 

more indispensable where the punish^utent is discretionary, 
for in that case the Conviction is miinifestly imperfect and 
inefficient without it. Accordingly, it was so held in a 
Case which arose on the following proceeding :-— The De^ 
fendants, Elwell and others, were /convicted on view by 
three Justices for a forcible detainer, and were committed 
'' till they should pay a fine to the King." The warrant of 
commitment being brought up by habeas corpus, the Court 
refused to enter into the consideration of it till the Con- 
viction itself was in Court, which being brought up by 
certiorari, the Judgment therein appeared ias follows; 
** that the said E. Elwell, &c. are convicted of the said 
forcible entry according to the forth of the statute,'* &c. 
It th^en awarded that they be committed '^ quousquejinem 
fecerint pro offends suis pradictis.'* The warrant of coot- 

(0 Salk. sn. 383, had been (fc) B.v. Harrif,7T.R. 238. 
cited ) but see note, p. 153. 

mitment 
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mitment therefore being till the payment of a fine which 
had not been assessed, the Defendants were discharged ^ 
from the commitment, and the Conviction was quash- 
ed (1). 

So in a Conviction, on 1£ Geo. ]. c: 34, prohibiting 
unlawful combinations among workmen, and inflicting an 
imprisonment at the discretion of the Justices, the con* 
elusion was, *' Thereupon the aforesaid J. V. &c. are con- 
victed before us for unlawfully, 8cc* (stating the offence), 
contrary to the Acts of Parliament in that case made and 
provided." The Court declared that the Conviction was 
clearly bad, for want of any Judgment of the Forfeiture. 
They said, a Conviction is equal to a vercjiict and Judg- 
ment, but that this was a verdict without a Judgment (m). 

The same rule applies to Convictions upon those sta- Where pu- 
tutes which assign a corporal punishment only, as well as ^rport^* 
upon those by which the penalty is pecuipary (n). ' 

(0 R. V. ElweU, 2 Lord Ray- quiring the same adjndication df 

nond, 1514. SStr. 794. punishnieiit where- it is corporal 

(m) R. r. Yipont, 2 Burr. 1163, only ( for sucii is the * case under 1 
note. A Case occurred, R. v. Geo. 1. e. 48.) as where it is pe- 
Ashton, Trin. 9 Geo. 1. on the cuniary : and is cited for that 
statute 1 Geo. 1. c. 48, for de- purposebyMr. J. Wihnot, 2Burr. 
stroying fruit trees, in which the 1166. It is singnhir therefore, 
Judgment was only ideo considera- considering the usual accuracy of 
ittm est gMOd convktus est ; and Mr. Roscawcn, that in tlie state- 
though that point was not then ment of that Case, aa referred to 
decided, it appears to have [been by him, p. 118, which appears by 
the sense of the Court, that the the marginal note to be cited frorh 
Conviction was bad on that ac- 8 Mod. 175, it should be repre* 
count. R. r. Ashton, 2 Burr, sented as having been held, that 
1166; Lord Kenyon,7 T. R. 2S8, since there was no forfeiture for 
remarks, tliat the Case is report- the offence, ideo conaideratum est 
ediiiII9odermCases(8Mod. 175.) qvLod convictus est was sufficient, 
but is there totally nu^taken, as And so far from the Case as re- 
nine in ten, he says, in that book ported in 8 M6d. 175, being con- 
are. The report alluded to how- trary to the quotation of it by Mr. 
ever, is very consistent with what J. WiUnot, as intimated in a note 
is laid down in the Cases <;^ted, by the same learned writer, p. 12^, 
£[>r it i^ said, *^ The Court seemed it will appear upon examination 
clear to quash the Conviction, for to agree vvith it very exactly, 
there ought always to be a Judg- (n) R. r. Vjpont, 3 Burr. 1163# 
meat, ' quod forts faciat,' or *■ quod R. t% Ashton, 8 Mod. 175. 1 Ses$. 
^rommi^^a^ur/ for tli£ act gives no Cas. 346. See the observations 
penihiapy penalt>-." That case in the last note, 
therefore is au authority tbr re- 

Sectiofi 
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Section 12. Of including several Offences and Penalties 

in one Judgment. 

There seems to be no objection to including in one 
Conviction, several distinct offences and penalties of the 
same kind. 

A Conviction on the Game Laws stated as well in the 
Information as the Evidence, that the JDefeudant on three 
several days separately specified^ kept and used steel traps, 
8cc. to destroy game ; the Judgment was^ tliat " he is coi>- 
' victed, and for his several offences aforesaid hath forfeited 
tlie sum of £o for each offence, making together the sum 
x>{ j£l5. A doubt was raised whether the defendant could 
legally be convicted of more than one penalty in the 
same Conviction, and at sjl events it was contended, that 
the adjudication should distinguish more precisely the 
number of penalties of which he was convicted. Sut 
JLord Kenyon declared there was no objection that the 
Several pe- Defendant had been convicted of several penalties, which 
£5 indeed he said was the constant practice in actions, and not un- 
TicSon^^*^' frequent in Convictions : and that the word convicted ^p- 
plied to the several offences charged and. proved, and 
taking the whole adjudication together it was evident 
enough that the words *' for his several offences aforesaid/' 
meant the three offences charged (0), 
Several acts. WheD several acts are charged to have been committed, 
it must depend upon the construction of the statute to 
which they refer, whether dbtinct penalties are incurred 
and ought to be awarded for each, or whether the several 
acts form but one aggregate offence, and require but one 
penalty. 
Or offend- The same question is also often to be determined io re- 
gard to the acts of joint offenders, who may in some cases 

(0) R. V. Swallow, 8 T. R. S84, 6. 

be 
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be liable to separate penalties, sometimes to one collective 
penalty. 

First, As to oflfences consisting of several acts ; if dis* On difTermt. 
tinct and complete acts are committed on different days, *^*' 
such as the killing game on each day, no ambiguity can 
arise ; for under such circumstances it is clear that the of- 
ieoces are distinct and subject to separate penalties, as in 
ttie case just referred to. But the ambiguity arises upon 
a repetition of similar acts in pursuance of one object on 
the same day. 

With regard to cases of this description, no general rule 
can be laid down ; but the law in each case must be de- 
termined by the nature of the offence, and the manner in 
which the particular statute applicable to it is worded. 

In the following C^ses it has been decided, that on the Oa tamp 
statute 5 Ann. c. 14. (pj, the killing several hares in ,the s\n^^e pc- 
same day incurs only one forfeiture (g) : "a^^V Jo' 

A Conviction super pramissis for three penalties of £5 
each, on 5 Ann. c. 14, for killing three hares, is bad Killing sc- 
where it appears that all is done on the same day, for the 
statute does not gi«^e £d for every hare, it being all but 
one offence (r). 

The following Case to the same effect more explicitly 
points out the distinction between acts on different days, 
and on the same day. Conviction on 5 Ann. c. 14. — One 
exception was, that the Defendant was charged with so many 
five pounds as he killed hares. The Court was of opinion, 
that the offence for which the statute gave the forfeiture, 
was the keeping dogs and engines, not killing the hares. 
They said, '' Killing never so many hares on the same day 
is but one offence ; but if a man keep dogs and hunt seve- 

(p) Tlie words of the statute two credible witnesses, by the. 

are, ** If any person or persons Justice, &c. the person or person*^ 

not qualified, &c« shall keep or so convicted shall forfeit the sum 

use any greyhounds, setting dogs, of 5/. 

hayes, Inrchdrs, turnmels, or any (q) R; o. Swallow, 8 T. R. 

other engines to kill and destroy 286. 

the pame, and shall thereof be (r) Marriott ^« Shaw, Com. 

convicted upon the oath of one or Rep. sr^. 

ral 
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ml days, and kill hares^ and it be laid severally^ di^tinguisli- 
ing the days, the offence is seveted^ and he shall forfeit £5 
for each (5)." This is agreeable to the doctrine acted up- 
on in the Case of The King v. Swallow, before cited {t). 
And Lord Mansfield, in a Case before him(u), mentions it 
as an established point, that killing more hares than one 
on the same day is only one offence. When it is said 
dierefore, in the case of The King v. Gage{v), that a 
Conviction for using a greyhound in killing four hares, jier 
quod he forfeited «£20^ passed unobjected to on this 
ground, it may be presumed^ since nothing appears in the 
report to contradict the supposition, Uiat the acts were laid 
dn different days. 

In like manner, though either the fact of keeping and 
using a setting dog for destroying gaihe, or of keeping and 
using a gun for the* same purpose, is a breach of the Statute, 
yet if a Conviction state that the defendant, on a certain 
day, kept and used a certain setting dog, and also a cer- 
tain eifgine called a gun, for destroying game, the adjudi- 
cation should only be for a single penalty ; for going in 
pursuit of game with a dog and gun 00 the same day is 
but one offence (w). 

So <m the statute £9 Car. 2. c. 7/ which enacts that no 

tradesmen. Sec. shall do or exercise any worldly labour, 

business, or work of their ordinary calling on the Lord's 

day, it has been held that only one penalty can be incurred 

by a baker for the exercise of his calling on the X/>rd's 

day, though it consisted in separately selling a number of 

different loaves (x). 

Where ae- The question, whether several acts committed on the 

ticrQiTsaffle same day makes the offender liable to distinct or cumula* 

^^y' tive penalties, was much discussed in a Case arising on tlie 

Statute 12 Geo. 2, c. 36, which, tliough it relates to an 

(«) R. V. Matthews, 10 MocL^ (e) Str. 546. 

f7. (w) R. r. liovet^ T T. R. 152. 

(<) Ante^ p. 156. See the Act, ante, p. 157. 

(«) Cnppt V. PardcD, Cowp. (x) Cripps v. Durden, Cowp. 
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action, and not to a Conviction, affords a doctrine appli- 
cable to both. That Act makes it unlawful for '^ any person 
to bring into this kingdom for sale any book or books ficst 
composed, and printed and published in this kingdom, and 
reprinted in any other country, and declares ^ that if any 
person shall import, or shall sell, publish, or expose to 
sale, any such books, knowing them to have been so re- 
printed, every such offender, besides forfeiting the said ' 
book or books, shall forfeit the sura of five pounds, and 
double the value of every book which he shall so knowingly 
sell, 8cc. In an action for penalties under thi^ Act, it was 
held that two penalties were recoverable for selling two 
books. OR the same day, provided the sales were dis* 
tinct (y). 

2. In the savne manner, though several offenders may Several of- 
be included in one Conviction for offences jointly com- 
mitted, it depends upon the Wording of the particular 
Statutes applicable to each Case, and the quality of the 
offence, whetlier each person be liable to a distinct penalty, 
or all collectively to but one. 

On the Statute 5 Ann. c. 14. s. 4, the words of which Where joint 
are recited in a foregoing page Cz^, it has been held, ^*°* ^' 
that two persons cannot be convicted in separate pe- 
nalties for using a greyhound ("a^. The same construe-* 
tion had before b^en put upon the Act, in aii action against 
nine persons for keeping a lurcher, in which it was deter-* 
mined that only one penalty could be recovered against 
alirAJ. 

In the foregoing Cases, the offence is in its nature sin- 
gle ; and the penalty, not being by the words of the Act, 

expressly 

{y) Brooks q. L «. Milligan, 3 274, antei p. 157. The case of 

T. R. 509* Partridge v. Nayler may also be 

{z) Ani€f p. 157, note. referred to as apposite to the 

(o) R. V. Bleasdale, 4 T. R. subject. Inihat case a judgment 

809. for several penalties against three 

(6) Hardman V. Wbitacre, Bull, persons respectively, for im- 

Ni. Pri. 189. 2 East. 573, and pounding a distress in several 

see Marriott 9. Shaw, Com. Rep. hnndreds contrary to i & ^ 
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expressly severed, as it would if it were specifically impo^ 

ed upon each person convicted, can only be forfeit^ 

jointly. But if either the penalty be imposed by the Act 

Where je- upon eacli person convicted, even where the offence would 

vera/ penal- r ^ 

ties. in its own nature be single ; or, if the quality of the of- 

fence be such that the guilt of one person may be distinct 
from that of the others: in either of these Cases the pe- 
nalties areseveraL 

The first of the following Cases affords an instance of 
separate penalties being incurred by an Act which is in 
itself single^ but the punishment is made separate by the 
terms of the Statute. 

The former deer-stealing Act 3 W. and M. c. 10, de- 
clares ^' that if any person or persons shall unlawfully 
course, hunt, 2cc. any deer, without consent of the owner, 
and shall be convicted thereof, eoery person so offending 
by unlawful hunting, &c. shall forfeit for every such of- 
fence <£20. Upon this Statute it was resolved, that every 
person concerned in a joint Act of coursing, &c. forfeits 
£^0 ; and a Conviction of several persons with an award 
of distinct penalties against each, was held to be right (c). 

The ensuing Case presents an instance in which the ques* 
tion as to distinct penalties was decided by reference to the 
quality of the offence.— From this Case, though not 
strictly belonging to the class of summary Convictions, an 
accurate principle of dbcrimination may be deduced with 
reference to the present subject. 

This was an Information by the Attoniey-General against 
three persons on the Statute of 8 Geo. 1. c.l8. s. 25, for 
assaulting and resisting Custom-house officers in the execu- 
tion of their duty, and rescuing goods which had been 
seized. The Statute declares ^' that if any person or per- 

P. & M. r. 13, was reversed ; is found in the case of Barnard 

and the error assigned was, that r. Gostling, 2 East. 569, on tbe 

there should ha?e been but one statute 37 Geo. 3. c. 90. s. 26. 
5/. and one trebling of damages, (c) R« t. Diuke, t Str. 489. 
Cro.£Uz*480, A sioular example 

sons 
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sons shall, &c. the party or parties sliall, for every such 
offence, forfeit ^40." — A verdict having passed against the 
Defendants for ^40 each^ Mr. BuUer obtained a role to 
shew cause why the Judgment should not be arrested, on 
the ground that by the Act of Parliament the offence was 
entire, and only one penalty of ^40 given for one and the 
same offence. The Cases that were cited in support of the 
rule, were those we have above noticed (d). Lord Mam* 
field, ** There is no cause of greater ambiguity than ai^uing 
from Cases without distinguishing accurately the grounds 
upon which they are determined. The true reason of the 
Cases which have been cited in support of the motion^ and 
the distinction between these. Cases and the present is 
this.. Where the offence is in its nature single, and cannot 
be severed, there the penalty shall be only shigle ; because 
though several persons may join in committing it, it still 
constitutes but one offence : but where fhe offence is in 
its nature several, and where every person concerned may 
be separately guilty of it, there each offender is separately 
liable to the penally ; because the crime of each is dis- 
tinct from the offence of the others, and each is punish- 
able for his^ own crime. — Under the Statute of 9 Ann. 
c. 14, killing a hare is but one offence in its nature, whe- 
ther one or twenty kill it, it cannot be killed more than 
once. If partridges are netted by nighty two, three, or 
more may draw the net, but still it constitutes but one 
offence. But tiiis statute relates to an offence in its na- 
ture several : it is a several offence at common law ; and 
the Statute adds a further sanction against that, which each 
man must commit severally. One may resist, another 
molest, another run away with the goods ; all these are 
distinct acts, and every one's offence entire and com- 



(rf) Hardman v Whitacre, md^y p. 159, n. (ft). Partridge r. Nay-^ 
p. 159. Marriott v. Shaw, onAey lor, t6. note (&). 
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Form of 
Judgment 
where two 
or more 
oiTences 
charged. 



plete in its nature. Therefore each person is liable lot 
penalty for his separate offence (e)»^ 

3. Wiiere twe distinct offences are charged in the In- 
formation, Judgment that the Defendant is convicted i 
the Mi<2> offence is bad. — ^I'hus^ on the Lottery Act, 29 
Geo. S. c. 47, the Information of N, Barrett charged th«t 
H. Salomons on the £7th of December 178.3 kept ai 
Office -for dealing in shares of tickets in the State Lotlen, 
and did on that day receive of one A. a sum of 3;. fori 
share in No. 34,0079 v\ ithout a licence, contrary to tbe 
form of the statute: and tlie said H. S. on the said 27th 
of December, at the same place, did receive of the m 
•A. 3 s. for registering a Lottery Ticket then undra 
ivithout a licence. After stating the Evidence of tbe 
witnesses, the Conviction proceeded to adjudge the said 
H. Salomons guilty ^^ of the offence charged upon himia 
and by the said Information of the said N. Barrett, and 
that he be convicted of the said offence charged upotl 
him in and by the said Information, according to tbeforn' 
Said offence of the Statute^ in that case made and provided : and the 
Justices likewise awarded him to forfeit and pay for his 
«««d offence i?100. By the Court, *' The Conviction is bad 
for the duplicity of the charge; the Defendant is charged 
with dealing in shares of Lottery Tickets, and with re- 
gistering, without a licence ; an^i he is convicted of the 
said offence ; so that i\ does not appear of which offence 
he is convicted. A Conviction must be good in all its 
parts; the Information must be supported by the Evi- 
dence, and the Judgment must be supported by both. 
Here the Defendant is charged with twq distinct offenceS) 

(e) R.17. Clarke, ef aZ. Cowpf. 610. penalty of 201. 6n any person or 

The same principle of having re- persons who may disquiet or dis- 

gar<l to the quality of the offence turb any. congregation permitted 

in.deteruiining whether the pe- by the Act. Upon this it has beeo 

lialties are joint or several, when decided that several persons for a 

the Statute is ambigpo^s, has joint disturbance are liable to se- 

j>een adopted in the construction parate penalties of 202. each, R 

of the Toleration Act, ] W. and v, Hube i^pd otliers^ 5 Tt K. M2 
1^* c» 18f 8. ^8| which inflicts i^ 

cad 



bad where 
two. 
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each of which would subject him to a separate penalty; 
and supposing they could both have been included in one 
Conviction^ which is to be doubted, the Defendant should 
have been convicted of both. A Judgment for too little 
is as bad as a Judgment for too much (f)." 

In a subsequent Case, however, on the statute 19 Geo. 3. Swrfoflfence, 
c. 50, the Conviction set out a complaint and information, that cieut. 
one T. A« an Officer of Excise discovered in the custody and 
possession of the Defendant, certain private and concealed 
vessels for making low wines, and other materials for dis- 
tillation, viz. one head, six wash backs, &c. (each of which 
makes the person, in whose possession they are found con- 
cealed, liable to a penalty of ^200,) and alledging, that 
D^endaut for the said private still forfeited one penalty of 
•£*200. Aft^r stating the Evidence, which corresponded 
exactly with the Information, it was adjudged as follows^ 
viz. " that the said C, for his said offence^ forfeit «££00*'' 
The Court thought this Judgment was not exposed to the 
objection in that of R, v. Salomons, just mentioned ; be* 
cause here the Information having specified for what par- 
ticular offence the penalty was claimed, viz. forpo^essing 
a concealed still^^ there was no uncertainty as in the former 
case, to wfaat^tbe penalty was referable (g^> 

And if an offence is alledged in the Information, accom- 
panied with a charge of some act not punishable by sum- 
mary Conviction, yet a Judgment^, that the Defendant is 
convicted for the said offence is good, as referring to that 
fact which is the proper subject of this mode of punish* 
ment. Thus, a Conviction on the Act 3 & 4 Will, an^ 
Mar. c. 10, against deer stealing, chaj'ged, that the De- 
fendants with force and arms broke and entered a park 
where deer were usually kept, without consent of the 
owner^ and then and there unlaxsjully coursed one fallow 
deer J &c. ; and the Judgment ot conviction and penalty- 
vi&tefoT the offence aforesaid. It was objected, that there 

(/)K.v. Salomons, 1T.R.S51. (^)R. c Chandler, U East. 

267, 4th objection. 

M ^ was 
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was no statute against breaking and entering the park, and 
that the. penalty being for the aforesaid offence generally, 
could not be distinguished. But the objection was over- 
ruled, for the Court said the offence was hunting the 
deer (h). 



Section IS. Of the Penalty, Form of Award and Dis- 
tribution, in the Conviction, 

Penalty Jn awarding the Penalty, whether pecuniary or cor- 

tain. poreal/ it is essential that it be certain apd* determinate, 

and such as is warranted by the statute. We have ^en 
that a Conviction adjudging that the Defendants were 
convicted, and awarding an imprisonment ^' till they should 
pay a fine to the King," without ascertaining its amount, 
was held to be bad (i). So, a Conviction awarding the 
. offender to pay £\5, together with the charges previous 
to and attending the Conviction,'' was quashed for uncer- 
tainty : and the commitment upon it discharged, for the 
imprisonment in that case was merely a mode of enforcing 
payment, and while the sum remained uncertain, the De- 
fendant could not be rdeased^A:^. So, where the statute 
enabled the convicting Magistrate to levy, as well the pe- 
nalties as the costs and charges of the distress, &c. a Con- 
viction, adjudging that the Defendant had forfeited so 
much for' penalties, " together with the reasonable charges 
of recovering the same," was set aside as defective in not 
ascertaining the exact sum (I), . 
Corporal Qrt the Same grounds, where a discretion is given to the 

Magistrates in awarding a corporal punishment, that which 

is discretionary must be distinctly ascertained by the Cou- 

« 

(h) R. r. Drake, 2 Sho. 489. (k) Per Lord Mansfield, R. v. 

" 1st objection. Hall, Cowp. 60. 

<i) K. V. Elwell, Str. 794; toAe, (<) R, v. Symonds, l East. 189. 
p. lo5. 

victioD. 
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viclion. Thus, the Vagrant Act 1 7 Geo. 2. c. 5 having 
empowered the Magistrate to order an incorrigible rogue 
to be employed after his imprisonment in bis Majesty's 
service, either by sea or land, a Conviction under that 
Act (m) was deemed invalid in toto, because the Judg- 
ment oiily ordered the Defendant after his imprisonment 
" to be sent and employed in his Majesty's service/' with- 
out determining whether by sea or hnd(n). 

Whatever is made by the statute a constituent part of the What in- 
punishment, and not left in the discretion of the Magistrate, j,^" J.J^^. 
must necessarily form part of the Judgment expressed in »^®'*'* 
the Conviction. Thus the statute 20 Geo. 2. c. 19, for 
the better regulating of servants in husbandry, authorizes 
the Magistrate upon Conviction to punish the ofl'ender by 
commitment to the house of correction, there to remain 
and ie corrected, and held to hard labour for a time not 
exceeding one month : the Court of King's Bench were 
of opinion, that in a Conviction and commitment under 
this statute, correction, by which they understood whipping, 
was a necessary part of the J udgment (o), 

2. In affixing the punishment of an offence, which may Not lo mix 
be proceeded against upon one or other of two different d?fl"erei? * 
statutes, care must be taken not to blend the penalties s^a^"^^^ 
under both (p). The necessity of attending to this i>ar- 
ticular is exemplified by the following case : 

The statute 20 Geo. 2. c. 19> relating to servants in 
husbandry, em^^owers the Magistrate, upon complaint by 
the master of any misdemeanour, miscarriage, or ill-be- 
haviour in his service, to punish the offender by commit-^ 
ment to the house of correction, there to remain and be 
corrected, and held to hard labour, not -exceeding one 
calendar month. A subsequent statute, 6 Geo. 3. c. 25 

(m) The Conviction was for an (n) R. v, Patchctt, 5 East. ^41.* 

offence to which the provisions of (o) R. v. Hoseason, 14 East, 

the Vagrant Act are extended by 606. 

39 & 40 Geo. 3. c. 50 ; hut the (p) An instance of an error of 

punishment is under the former this kind is found in R. r. Clarke, 

Act. Cowp. 35. 

for 



166 OF THE CONVICTION — Judgment. 

for regulating apprentices and persons working under con^ 
tract, enacts, that if any labourer, or other person, after 
contracting for any time, shall leave his service, or be 
guilty of any other misdemeanour, he may, upon com- 
plaint, be committed to the house of correction for any 
time not exceeding threcy nor less than one month. The 
Court of King's Bench had occasion to consider the** form 
of a precedent, which, blending the two Acts, awarded a 
commitment, correction, and hard labour, (as in the statute 
20 Geo. £. c. 190 hut assigned the time of imprisonment 
three months, pursuant to the statute 6 Geo. 3. c. 25, and 
not to that of 20 Geo. 2. c. 19> whereby the imprisonment 
is only for one montii. The Court upon considering both 
the Acts, were of opinion that the punishments inflicted by 
each could not be mixed, and that the form alluded to was 
incorrect (q). 



Terti))fe« 



Time of fix- s. If the Penalty appears to be properly ascertained 
noi cuntro- by the Conviction, the Court of King's Bench will not 
inquire when it was fixed ; for if determined at any time 
before the Conviction is formally drawn up and returued, 
it will be sufficient upon that return (r). 

Where a statute inflicts a Penalty, and orders the of- 
ferer to be committed, or set in the pillory, on failure of 
payment, or of sufficient distress, it is sufficient to adjudge 

(^) R. V. Hoscason, 14 East. (r) 3 Lord Raym. 1514. R. v. 

605. The particular Conviction Layton, 1 Salk. S5?. Larohard, 

then before the Court was not ex- 151. What is said by the Court 

posed to this objection, because in the case of R. n;. Dimpsey, S 

the time of imprisonment therein T. R. 97, jtost^ that a Judpnjent Is 

"was for one month, which is an- an entire thin^, and that part 

thorized by both statnfes. The cannot be given at one time and 

form of the precedent, which was part at another, does not invali- 

discossed, is given in Burn's date the position laid down iu 

JOstice, tit. Servants, and follows the cases above cited : for that 

the words of 6 Geo. 3, as to the was said with reference to an 

time of imprisonment for three opiission in the Judgment, as re- 

mouths, (or any less time, not turned to the ceriioran, in not 

short of one month) and at the appropriating the penalty, and 

same time adds, hard labour and v^as in answer to a suggestion 

correction, which are only given from the bar, that the distribu- 

by SO Geo. t* tioo might be made afterwards. 

the 
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the penalty and distribution, without noticing the contin- 
gent punishment fs}. 

4. The Magistrate can in general impose no other than ^' 
(he precise Penalty directed by tlie statute ; and has not, as 
incident to liis juriadiction, any power to lessen it. A 
Judgment for too little is as faulty as a Judgment for too 
mucli(I). The discretionary power of mitigating the 
Penalty, therefore, only exists in cases where it is expressly 
Tested in the Mugistrale by particular statutesfu^- 

o. A Conviction must be good in all its parts ft'J. The ^"^s' 
Judgment in particular, being nn entire act, cannot be icren 
severed, and therefore, if it be bad as to part, the ivliole is 
thereby vacated, althongh the several parts may be in 
their nature distinct, Tims, a Conviction for not account- 
ing for tolls, and also for not paying over the receipts, 
being defective aa to the latter offence, for not specifying 
the sums, though correct as to the former, was discharged 
altogeihe.r (w). 

There is one instance indeed of a Conviction for 
iiarbouring smuggled goods, including both ti Judgment 
for the penalty and condemnation of the goods, in which 
the former part, viz. for the Penalty, n6t being sup- 
|>orted by the Evidence, was set aside, and the Convic- 
tion allowed to stand for the remainder : but that is stated 
to have been by consent (x). And on a Conviction, as an 
incorrigible rogue, already mentioned, where the J udgment 
ordered the otFender to be imprisoned, &c., and after- 
wards sent into bis Majesty's service, the latter part being 
defective for not specifjiiig the particular service, it was 
held that the whole Conviction must be quashed, though 
there was no objection to that part which directed the im- 
prisonment. For when it was suggested, that the defective 
part of the Judgment need not vitiate the rest, which was 

<i) R. n. Ctiandler, Carth. 50t. (h) See tile preamtilc to the Act 
Mil olyection, 5 Mod. 44ti, S, C, of SI Goo. 3 p. IsBO. 

(() K. v. Salomons, 1 T. R. (c) fa- curiam, 1 T. R. 351. 
rj'i, axle, p. t6J. (w) R. v. Catlu-mll, S Str. 900. 

[x] R. t. Hale, Cowp. 7SB. 

valid 
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valid and distinct^ the Court answered, that the Judgment 
was entire and could not be split ; and accordingly the rule 
for quashing the Conviction was made absolute gene- 
rally (» 



Section 14. Of appropriating tlie 'Penalty in the Cofi" 
• viction. 

JHsiribuiion The appropriation of the Penalty is either fixed by the 
hlw^aJTard*. Statute itself, or it is left to the discretion of the cpnvicUng 
^' Magistrate to assign the object or proportion according to 

which it is to be disposed of. In the former case, that is 
where the statute itself makes a complete and determinate 
disposal, the Conviction need not contain any express 
award to that eflfect. Thus on the old Deer-stealing Act, 
S & 4 Will, and Mar. c. 10, which ordered the Penalty to 
be divided equally between the poor of the parish and the 
party grieved, it was held sufficient to award a forfeiture of 
the Penalty, without proceeding to specify the applica- 
tion (z). This is the usual mode wlieiever the statute ap- 
plies the Penalty with such certainty, that the Judgment 
can be unequivocaTfy carried into effect by reference to the 
Act alone (a). The form of the Judgment in such cases 
usually awarda the Penalty to be distributed as the Act 
directs (b). 

But where any discretion is vested in the Magistrate, 
either as to the object or rate of appropriation, or 
w^hei*e any sum is to be assigned by way of satisfaction or 
reward, the Judgment must in such cases specifically ap? 



Where un- 
necessary. 



Where spe- 
cific distri- 
bution ne- 
cessary. 



(9) R. V. Patchctt, 5 East. 344. 
Ante^ p. 165. 

(z) R: r. Bikrrett, 1 Salk. 383. 

(a) 8 East. 673. 

lb) See R. r. Thompson, 2 T. 
R. 18y where the Conviction was 
confirmed without any objection 



to it, on acconnt of its being in 
tliat form. At that time the Pe- 
nalty was given by the Act, half 
to the informer, and half to the 
poor, though it has since been al- 
tered and given wholly to the in- 
former. 

point 
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point the manner and proportion in which the Penidty is to 
be distributed. 

Thus, by the Mutiny Act, 26 Geo. 3. c. 10, the Penalty 
for not receiving a soldier according to billet is directed to 
be applied in the first place to make satisfaction to the sol- 
dier for his expence, and the remainder to the overseers of 
the parish. A Conviction under this Act, adjudging only 
that the Defendant had forfeited £5, ^' to be disposed of 
as the law directs,'' was deemed irregular: for in. that 
case, the distribution of the Penalty was held to be a ne« 
cessary part of the Judgment, which ought to appear on 
the record (^c^; not merely in the general terms of the 
Act, but specifying the exact sum (d). 

In like manner, where the amount is ascertained by the Specified- 
Act, but the description of persons entitled is the subject ly eiuiM* 
of the Magistrate's selection ; or even where both the *^' 
amount and the description of persons are determined, but 
the individuals answering that description are uncertain, 
in each of these cases, the Magistrate must exercise his 
discretion in these particulars at the time of the adjudica- 
tion, and make tlie requisite selection by name of the party 
entitled. And that must appear upon the record so as to 
leave no part of the Judgment or execution liable to un- 
certainty. 

This is exemplified in the case of a Conviction under 
the statute 42 Geo. 3. c. 119. s. 5, prohibiting unlawful 
Lotteries, which statute directs the penalty to be applied, 
one-third to the King, one-third to the informer, and the 
other third to the person apprehending or securing the 
offender. The Conviction in question stated the offen- 
der to have been brought before the convicting Magistrates 
by W. C. and J. P. two of the beadles of the parish. The 
adjudication, after declaring the Defendant to be convicted 
of the offence, proceeded in these terms, viz.; ^' for which 
said offence, I do adjudge her to forfeit and pay the sura 
of ^100, to be applied and distributed, when paid, as the 

(f ) R. If. Dimpsey, ? T. R. 96. (d) See R. v. Symonds, l East. 189. 

law 
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law' doth direct." This case was very fuliy considered, 
upon the objection, that the person entitled to the last third 
of the Penalty for apprehending and securing the offen- 
der, should have been distinctly named and pointed oat by 
the Magistrate. It was contended in answer to tiie ob- 
jection, that the persons by whom the offender was stated 
to have been ^' brought before the Magistrates" sufficiently 
answered that description, or if not, that the unappropriated 
portion remained in the Crown. But the Court decided 
that the. objection was well-founded : that the application 
of the Penalty should have appeared distinctly upon the 
fiace of the Conviction': and that it was bad for the uncer- 
tainty hi the objects of the distribution ("e^. 

Informer's It is the policy of Biost of the statutes inflicting pen 
nalties, to give part of the Penalty to the informer (/). 
The proportion is now generally one>haIf. At first it vias 
commonly one-fourth, afterwards one-third by later sta- 
tutes, and lastly, one-half. Even this large proportion, 
says an eminent writer on the penal statutes, seldom hath 
its effect (^gj. 

To the poor Suice the 18th year of Elizabeth, when the first instance 

of U.e parish . ^ , . , , - 

where, &c IS fouud, it has been a frequent practice to appropriate 

(e) R. V. Scale, B East. 568. of the King's highness, and that 

573. A'ot«, the statute 32 Geo. any party searching or finding the 

3. c. 53, regulating the seven articles there condemned, is not 

public offices in Middlesex and entitled to have any bcnciit there- 

tSurrey, provides, that the Peual> hy, it hath not beeh known that 

ties levied by the Justices, under any person or persons have taken 

that Act, shall (except the in- any pains to search or make en- 

fonncr's share) be paid to the re- quiry thereof, by reason wliereof 

ceiver appointed by the Act. divers evil-disposed persons, &c. 

This clause is only to warrant the daily go about from village to 

Magistrates in paying the money village, selling such pewter and 

to the reroivcr, but does not vaiy brass, which is not good, and 

the form of the Convictions made using such deceivable weights 

at those offices, Per Buller, J. and i)cams, as they did before the 

5T. R. 341. r.iaking of the said Act, to the 

(/) The policy of this expe- -great hurt and detriment of the 

dient is enforced In the preamble King's subjects," for which reason 

to a clause of an old statute, "Zb it is enacted by that clause, that 

Hen. B. c. 9, concerning Pew- half the forfeiture shall belong to 

terers, which, after reciting a the informer. 

former Act, proceeds to take no- (ff) Harrington's Obsertation» 

tice, ^^ that forasmuch as the for- on the Statutes, 207, n. (a). 
feiture therein is to the only use 

«onie 
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to 



some part of die Penalty to the poor of the parish where 
the offence is committed ; and the following points merit 
attention relative to the proper form of adjudication in 
such cases : 

In a Conviction under the statute 5 Ann. c. 14, which n/Zpre^ 
appoints half the Penalty to the poor of the parish where extensive 
the offence happens to be committed, it was held to be no ^"^/'*"' • 
objection that the offence \i'as alledged to be apitd villam 
de MoUram Andrews, for, it was said by the Court, that if 
there be such a parish as Mottram Andrews, it shall be . 
intended to be co*extensive with thei;z7/: but if the of- 
fence was committed in a vili, which was extra-parochial, 
then the informer shall have the whole (h). 

If such an objection could now be got over at all, con« 
sistentiy with what has since been laid down, it must be 
where the adjudication of the Penalty, as in that case^ is 
merely ^' to be distributed as the statute directs.*' For it 
has been decided, that an award expressly to the poor of a To poor of 
townshipf where the statute speaks of a parish, is irre- bad!" *^' 
gular. 

This was so decided in the case of a Conviction on the 
Meeting Act, 33 Geo. S. c. 6. s. 68, the 83th section of 
which orders that the Penalty after making satisfaction as 
therein ordered, shall be paid to the overseers of the parish 
where the offence is committed. The act also prescribes 
a short form of Conviction, concluding thus, '' and I do 
hereby declare and adjudge that the said A. B. hath for- 
feited the sum of £ for his offence aforesaid, to be 

distributed as the law directs, according to the statute in 
that case made and provided." — In the Case in question 
the fact was stated <^ at Ullesthorpe ;" and the Judgment 
was in these terms, viz. " I do hereby adjudge and direct, 
that out of the said sum of 40^. so forfeited, " 1 5s. be 
applied in making satisfaction to, &c. ; and that Q.5s., the 
remainder, be paid to the overseers of the • township of 
Ullesthorpe aforesaid, for the use of the poor of the said 

(Jjl) R. c. Wy^tt, 2 Lord Kaymoix], 1478. 

township, 
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townskipy according to the statute^ 8cc." It was alledgcd 
and admitted to be the fact, but it did not appear upon tbe 
■ face of the Conviction that Ullestborpe was a township 
supporting its own poor. But the Court, without admit- 
ting that if the fact had so appeared it would have sup- 
ported the Conviction, were clearly of opinion that as it 
stood it was irregular (^i^. 
Statute- It may be noted by the way, as an observation arising ,] 

sufSient, in frow auothcT part of the Case .last cited, that it is not al- 
what ca,es. ^^yg sufficient to adhere literally to the Form given by Act 
of Parliament ; where, from the nature of the Case, the 
general terms of adjudication used in that form do not suf- 
fice to ascertain that which the express provisions of the 
statute rec]p.iire to be ascertained. Tlie form annexed to 
the Act there referred to (35 Geo. 3. c. 6. s. 68.) bus the 
words, '' to be distributed as the law directs, according to 
the statute in that case made and provided :" but the sta^ 
tute itself expressly directs the Magistrate to fix a sum to 
be given by way of satisfaction to the soldier aggrieved 
(sect. 85.). It is clear therefore that a Judgment, pur- 
suant to the general form, could not be executed for M-ant 
of ascertaining that sum ; therefore a departure from the 
Form given by the statute, by using a more precise specifi- 
cation, was deemed not to be any objection : and indeed it 
is difficult to see how the Conviction could have been sus- 
tained, if it had merely adopted the general form, without 
ascertaining what part of the Penalty should be given in 
satisfaction to the party grieved, for that is a matter en- 
tirely in the Magistrate's discretion. Lord Kenyon, with 
reference to that point, said, " Where a form of Convic- 
tion is presciribed by statute, it is in general most safe to 
adopt the very words used; but taking the \i hole of this 
Act tog*ether, the Legislature could not intend that there 
shpuld be a literal adherence to the form prescribed (k)J' 

(0 R. V. Priest, 6 T. R. 558. (fc) 6 T. R. 538. 

Section 
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Section 15. Of awarding Cosls, 

Till the statute 18 Gi^o. 3. c. 19- was passed^ there was power to 
no general power enabling the convicting Magistrate to **^'^^' 
award costs to either party ; though such a provision had 
occasionally been inserted in particular Acts. But by that 
Statute it is enacted^ " That where any complaint shall be is Geo. 3. 
made before any Justice of Peace/ and any warrant or ^' ^^' 
summons shall issue iu consequence of such complaint, it 
shall be lawful for any Justice who shall have heard and 
determined the matter of such complaint to award ("/) 
such costs to be paid by either of the parties to the party 
injured ; and likewise to levy the sum so awarded by dis- ^ 
tress, or if effects cannot be foiind, to commit to hard la- 
bour for any time not exceeding one month, nor less than 
ten days, or until the sum so awarded, together with the 
expences of the commitment, be pB\d(m): Provided ne- When to Ij© 
vertheless, that where the penalty or penalties shall of'^^naUy!"* 
amount to or exceed ^re pounds, the said costs shall be 
deducted by the said Justice or Justices according to his 
or their discretion, out of the said penalty or penalties, so 
that the said deduction shall not exceed one fifih part of 
the said penalty or penalties ; and the remainder of the 
said penalty or penalties shall be paid to or divided among 
the person or persons who would have been entitled to the 
whole of the penalty or penalties in case this Act had not 
been made." 

From what has been intimated under a former head (njf 
it is sufficiently obvious that the sum so awarded must be 
ascertained in the Conviction. The Justice moreover Costs at dis- 
must himself ascertain the sum. Au award ^' of such third per. 

.80D, bad. 

(/) See Form of awarding Costs, rant of Distress and Commitment 
Appendix, tit. Costs, for Costs, in the App. til. ComU, 

'{m) See the Form of the W^ar- (?i) Ante, p. 164, &c. 

costs 
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costs as to certain other persons (by name) shall seem rea- 
sonable/' is bad ; for ah authority of this kind cunuot be 
delegated (o). 



Section l6. Conclusion. 

Attestation. The Conviction concludes with an attestation under the 
hand and seal of the Magistrate, which is the only proper 
mode of authenticating it as the record of his proceed- 
ings (;>). 

Date. Along with the attestation tlie date is usually affixed. 

And it is material where the time for Conviction is limited 
by statute, that the date should bring it within that time 
when compared with the date alledged for the ofTence : 

Thus, on a statute requiring the offence to be prosecuted 
within twelve months, a Conviction dated 13th\August, 
3 708, for an offence committed 14th August, 1707, wa« 
deemed objectionable, though it contained an averment of 
the Defendant '^ being duly prosecuted within twelve 
months after the offence :" for the Justices, it was said, 
might construe twelve months to mean twelve calendar 
months, or a year^ whereas by law it is twelve lunar months 
only ( J). 

(o) R. V. St. Mary's, Notting- (^) Per Holt, C. J. R. r. Peck- 
ham, IS East. 57, note, ham,, Comb. 4S^« 
(l>) Ante, p. 42. 
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PART III. 



PROCEEDINGS SUBSEQUENT TO CONVICTION. 



CHAPTER I. 

Of the Proceedings in Execution ; — RecognizancCy Dis" 

tressy Imprisonment, ^c. 

W E are now to consider the proceedings ulterior to the 
Conviction. These are either on the side of the prosecu- 
tion, in furtherance of the Conviction ; or on behalf of 
the party convicted, for reversal or relief. The business of 
the present chapter will be to describe the several modes 
of enforcing the object of the Conviction, viz. by Recog- 
utzauce, Distress, and Commitment : the last of which is 
either a primary punishment, or only secondary to a pe- 
cuniary one. 

1. The powers of the convicting Magistrate are con- Bcrogni- 
fined in general to enforcing the punishment for the parti- against fu- 
cular offence against which Judgment has passed, the ^'^**'^^'*^» 
tisual jurisdi<:tion of the Magistrate not enabling him to 
compel the offender to givjB security against a future breach 
of tlie law. But in cases of summary Convictions under 
the Revenue Laws, that power and duty is added by 47 
Geo. 3, sess. 2. c. 66, s. 43, 

Sectioi^ 
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Section 2. Of levying the Penalty by Distress, ;. 

Distress. Q. The mode of enforcing the paytnent of pecuniary 

fines is usually by distress or imprisonment. The power, 
of proceeding by these compulsory methods is derived en- 
tirely from special statutory provisions, and is not any ne- 
cessary consequence of a Conviction, If a Statute only 
'Power de*- Confers a power to convict, without making provision for 
^Stat*ute.°°* rtie recovery of the penalty, there seems be no compulsory 
means of carrying such a lavi' into effect (a). 

It is usual therefore for the Statutes inflicting .penalties 
to contain an express authority for this purpose. It is 
sometimes directed to be exercised immediately, upon non- 
payment of the penalty ; in other Cases only upon failure 
of payment after a certain number of days. 

VVhen the Justice is empowered to issue liis warrant on 
refusal or neglect of payment for a certain number of days, 
it seems to be understood that no demand is uecessary 
to enable him to do so after the expiration of t&at 
- time (b). 
Suspended Thosc Statutes which give a power of appeal to the 
^ *^^ * party convicted frequently also provide, that upon the ap- 
peal, and security given for prosecuting it, the distress 
shall be stayed till the determination of the appeal. In 
such cases, after the Appeal decided, if the time limited 
for making the distress be expired, the Magistrate may^ it 
seems, issue his warrant immediately without any fresh de- 
mand ; for the time runs from the order (c). But if the war- 
rant has-been issued before, and suspended by the appeal, 
it is better, after the decision of the appeal, to apply to 

[a) Tliis seems to be taken for themy gives a power to recover the 

le^ranted in the preamble to the game by distress and sale, or ifli- 

Statute 15 GfO. 3. c. li, which prLjonment. 
reciti^ig,' that by a former Act (b) Sernh, Woottoo r. Harvey, 

14 Geo. 3. c. 44, certain penalties 6 East. 75. 
had been inflicted, hut no 'pro- (c) Id. ib, 
vision made fttr the recovery of 

the 
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die Magbtrate, and lay the facts before him before pro- 
ceeding to the execution of the warrant (d). 

^Wherever it is necessary to administer an oath or affirma- 
tion for levying any penalty, or making distress in execu- 
tion of a Conviction, a general power is given for that pur« 
pose by \5 Geo. 3. c. 39> to any Justice acting under the 
Statute which authorizes the levy. 

The proper mode of proceeding is for the Justice, either Wui;^tL 
forthwith, if immediate payment be enjoined by the Statute, 
or other\Kise, at the expiraition of the limited time, to make 
a warrant under his hand and seal directed to the constabla 
or other proper officer of the parish or district in which 
the goods to be distrained upon are found. The warrant 
shortly recites the Conviction (e), . and commands the 
ofGcer to levy the sum specified, directing to whom it is 
to be paid. Many Acts of Parliament furnish a form to 
be used, which in all such cases should be followed. 

In general the warrant should appoint a time and place 
for returning it (/). • 

The constable is the proper officer to execute the war- ^y ^1*5" 
rant (g). And if it be delivered to him a reasonable time 
before the day appointed for the return, he is bound to ex- 
ecute and return it; and is indictable for refusal or wilful 
neglect (h). For constables, who at common law were 
originally subordinate officers to the conservators of the 
peace, are now the proper officers of the Justices of the 
Peace who have succeeded to that capacity (i)* 

If the warrant be directed to all constables generally, no 
one in particular can execute it out of his own district, for 

(d) Pit Lawrence, J. 6 East, other person but to the constable 
79. or parish officer. This must bow* 

(e) See, the form, Appendix, ever be understood to include the 
tit. Z>ts<ress. < known officers in borough or other 

i/) R. V. Wyatt, Fortesc. 127. specialjurisdictions. 

,ord Raymond, 1189. 1 fiialk. . (h) R. v. Wyatt, Fort. 137. See . 

380. - the precedent of an indictment for 

(g) It was said in argument, this o0*ence, PreeedentSt tit. Con- 

Cartli. 78, and appeared to be as- stable, and see 2 Lord Raymond, 

aented to by the Court, that a 9. 2 Roll. Rep. 78* Hawk. P. C. 

Justice of Peace cannot direct his 2, c. 16. s. 5. 
Warrant to his servant, or to any (i) Fort 129. 

N it 
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In what 
inaiiiier* 



* Goods of 
finm coverL 



Defatrtt^f 
distress 
within juris' 
dfction. 



03 Geo. 3. 
a 55. 



it is directed to him onlv by his name of office^ and iio 
one has authority eo nomine out of his district. But if tbe 
Mrarrant be directed to a particular constable by name, he 
may execute it any where within the jurisdiction of the 
Magistrate (k). 

By the 27 Geo. 2. c. SO. s. 2, the officer^ upon the ex- 
ecution of the warrant, is bound, if required, to shew the 
warrant to the person whose goods are distrained, and to 
suffer a copy of it to be taken. ^ 

It is laid down by Mr. Serjeant Hawkins (I), that upon 
the warrant of a Justice for levying a forfeiture where the 
whole or any part thereof belongs to the King, the officer 
is justified in breaking open outer doors for tbe execution 
of the warrant : but there seems to be no such power by 
Ia\fr in other cases, where no part of the penalty is vested 
in the CrQwn. 

If the offender be vifime covert, (who is subject to this 
apeciesof Conviction) fm^, and the Act of Parliament au- 
thorizes tbe recovery of the penalty by distress and sale of 
the offender's goods, the goods of the husband are not 
liable to be distrained for the penalty T^^- In the Statute 
22 Car. 2. c. 1, is inserted a special provision, *' that if 
the person offending be ^fime covert, cohabiting with her 
husband, the penalties incurred by the Act shall be levied 
by warrant as aforesaid, upon the goods and chattels of 
the husband (o)J^ 

If the offender be not possessed of sufficient goods to 
ans\^"er the penalty within the Jurisdiction of the convict- 
ing Justice, there was formerly no means of prosecoting 
the levy upon any effects elsewhere ; but now by the Statute 
33 Geo. 3. c. 55. s. 3, it is enacted, '' that in all cases 
where any penalty, 8cc. shall be directed to be levied by 



(k) Carth. 508. Salk. n6. which enacts, that if any iii«rried 

Hawk. P. C. b. 2. c. 13. s. 30. i^roman being lawfully convicted 

(I) B. 2. c. 14. s; 5. cites 2 of recusancy, shall not conform 

Jones, 233, 334. within three months, she may be 

(m) Ante, p. 60. committed till conformity, nnle«s 

^a) 11 Co. 61. b. her husband shall pay Uie penalty 

[o) See abo 7 Jac. 3. c. 6« s. 28, of lOf. a moatb. 

warrant 
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warrant of any Justice^ by distress and sale of the goods 
4>f any person, if suck sufficient distress cannot be found 
within the limits of the jurisdiction of the Justice granting 
such warrant, on oath thereof before any Justice of any 
other county, 8cc. to be indorsed on such warrant, the 
penalty, &c. by virtue of such warrant and indorsement, 
may be levied by the person to whom it was originally di- 
rected, by distress and sale of the goods of the oiFeuder in 
such other county or jurisdiction ; provided that no Justice 
by whom*the warrant is so indorsed shall be answerable for 
any irregularity in obtaining it." 

Except where special provision was made for levying the Levying for 
costs and charges, no more than the bare penalty could in 
any case be levied, until the Statute 18 Geo. S. c. 19, 
before mentioned, which first authorized the Justice to give 
costs, and at the same time authorized the recovery of the 
amount in addition to the penalty (p) if under five pounds* 
If the penalty amounts to, or exceeds that sum, the costs 
are still to be deducted out of it, provided the deduction 
does not exceed one-fifth of the penalty. The form of 
the warrant (p), for levying the costs separately is fixed 
by the Statute. 

As to the right ,of replevying goods taken for a-penalty l^istrest not 
fie result of the authorities seems to be, that, a distress for ^^^^^^^ 
a penalty under a regular warrant from a Justice on a sum« 
mary Conviction, being in the nature of an Execution, the 
goods so taken within the authorized jurisdiction are not 
replevisable. Lord Chief Baron Gilbert indeed (q), 
has delivered an opinion, that if any inferior jurisdiction 
issues Execution, a replevin is lawful; and the reason 
assigned is because the inferior jurisdiction being restrain* 
ed w*ithin particular limits, the officer is obliged to shew 
that he took the goods within those limits. But it roust be 
observed, that the only authority cited in support of that 
opinion (r), does not sufficiently warrant it ; for the ques- 

(p) Antey p. 178. For the form (q) Gilbert's Replevin, 161. 
of the warrant to levy the costs, (r) Aylesbury v. Harvey, 3 Lcr. 
see Appendix, tit. (hsts, 204. 

N 2 tioo 
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don was not there agitated, and the final decision was 
against the plaintiff in replevin (s) ; and however great the. 
deference due to that opinion, it is opposed bj authorities 
in which the contrary position seems to be recognized to 
be the law : Thus, 

In nature of It was decided by tlie Court of Common Pleas, in 
Bradshatxfs Case, anno 12 Will. 3, that where an Act of 
Parliament orders a distress and sale of goods, this is ia 
the nature of an Execution, and replevin does not 
he(t): 

Afterwards in 9 Geo. 1, an attachment nisi was granted 
against thetown*clerk of Guildford and a person who had 
been convicted on the Game Act, the former for granting, 
and the latter for suing out a replevin of goods distrained 
for the penalty. Though the Information in that case was 
refused, it was solely upon the ground that the Court would 
' not interfere by Information for a contempt of the in- 
ferior jurisdiction, which the replevin in that case was said 
to be (u) : 

Attachment But afterwards in 2 Geo. 2, an Attachment was granted 

against a person who had replevied three horses seized uoder 

a Magistrate's warrant as forfeited by being driven in a 

waggon contrary to the regulations of a Turnpike Actfvj. 

The only reason why the attachment in that case was not 

issued also against the sheriff as prayed, Mas, that he was 

Ignorant of the existence of the warrant, which the party 

himself knew. Xosdy, anno l6 Geo. 2, an attachment 

was i8sue4 against the under sheriff of Cumberland for 

granting a replevin of goods distrained on a Conviction for 

deer stealing (w). 

It 

(f) See the not^ of Mr. Dnrn- (w) R. v. Monkhouse, 9 Str. 
ford to Pearson v. Roberts,JWilles, 1184. It is added in the note to 
67dy in^rhich this opinion of Lord the later editions that the sheriff 
Ch. B. Gilbert is discussed and was advised and had express no- 
controverted, tice before he granted the re- 

{i) 6 Bac Abr. 55. oct. tit. plevin that the goods were irre- 

ReplcTin. plevisable; and that the ground 

(vS R. «r. Bnrchetty iStr. 55r. of the decision was, that the 

(r) R. V. Sheriff of Leicester- Conviction was conclusive, and 

shire, BUriMrd. 110. its Legality could not be ques- 
tioned 



fo 



OP LEVYING THE PENALTr* 18l 

It is fully settled that by the words in an Act of Parlia- Sale of dis- 
ment authorizing the penalty to be levied by distress, is to *"^' 
be understood distfess and sale (x). 

The officer who sells, ought to sell for ready money, and 
if he sells upon credit, he is immediately responsible for 
the money (y). 

The warrant ought to set a time for the sale, aud that, 
except it be fixed by the Act which imposes the penalty, is 
required by 27 Geo. 2. c. 20, to be within not less than 
four, nor more than eight days. 

The constable is bound, at the time assigned for the re- Return of 
turn of the warrant, to certify to the Justice what he has ^^^ '^ 
done^upon it (z). 

He is not indeed bound to return the warrant itself, 
which may be necessary for his own justification (a). And 
therefore it is a prudent precaution in the prosecutor to re- 
tain a duplicate of the warrant delivered to the constable, 
that it may be evidence if required. If the constable rer Consiaiye 
fuses to certify what he has done, or if he has levied the return. 
penalty, and refuses to pay it over, he may be proceeded 
against by indictment or information; oi*, it seems, the 
Justices before' whom the warrant is returnable, ipay fine 

tioned in a rcpleTin. In Pearion of Sewers, the Court refused to 

?. RoherkBy Willes, 668, vihich quash the proceedings upon a 

was a replevin of goods taken summary application. But no 

■Oder a Jastice's warrant, for a eonckision can tbeace be drtiwa 

penalty after Conviction on the that the proceedings were legal ; 

Highway Act, the Court pnr- the grounds of the refusal hdnff, 

posel^ avoided coming to any that the affidavits did not snfi. 

decision upon the qnestion whe- ciently shew the fact of the goods 

ther a replevin would lie; being of being taken in execution after 

opiinioQ th^ the action failed on a jndgiiient ; and therefore thft 

another ground* Court left it to the defendant to 

The case of goods taken under put that fact upon the record, 

a distress for a Poor's Rate, isnpt (x) K. v. Speed, X Salk* 379* 

applicable to tiie present ; for 12 Mod. 329. S. U. Cartfa* 502«- 

there the replevin is held to lie, R. «. Kash, 1 Lord Raymond, 

upon the express wording of the 990. Morley v. Stocker, 6 Mod. 

act of 45 kHz. upon wuich the 83. Anon. Sir T. Jones, 25. 

rate is founded. («) Semb. Morley v. Stocker, 

In the case of Pritekan^ v. SU» 6 Mod. 83. 

lyiis, /6 T* R« 522, which was a (2^ 1 Salk. 380, R. «. Wyatt. 

replevin of goods taken under a (a) 2 Lord Raymond, 1196* 
varnmtfiroin the Commissioners 

him* 
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Urn. One or otiier of these is the proper remedy for the 
prosecutor to resort to, if the requisite duty is not fulfilled; 
but the Court of King's Bench will not grant a mandamus 
to a constable to return the warrant on a Conviction re- 
moved into that Court by certiorari (b). 



Section 3. Of the Disposition of^ and Manner of ao 

counting for Fines. 

toposai of All fines for oflTences created by any penal Statute would, 
if not otherwbe appropriated by the Statutes themselvesi 
belong to the Crown (c). 

Sundry Acts have been passed to regulate the mode of 
accounting for, and paying such fines as arise upon sum- 
mary Convictions before Justices. 

The matter, as far as relates to Convictions at the seven 
Police offices in London, Middlesex, and Surry, is re- 
gulated by the Act of 42 Geo. 3. c. 76, by which Act a 
receiver is appointed, and books ordered to be kept for the 
accounts, and certain remedies and proceedings pointed out 
in case of neglect in obeying those regulations. 

By 50 Geo. 3. c. 41. q. 30, his Majesty's share of all 
fines received by Justices for offences against the Hawkers 
and Pedlars Act, are required to be paid by them at the 
next Quarter Sessions to the Clerk of the Peace, or other 
such officer within the county or place where the Convic- 
tion was made ; who is directed to remit the sums received 
to the Commissioners for licensing hawkers and pedlars, 
with a schedule containing the names of the parties, the 
offences, and the amount of the sums. 

For all penalties due to the Crown concerning the payment, 
of which there is no special statutory direction^ the Statute 

(6) R. V. Kasb, 2 Lord Ray* case under a different title, 
mond, 990. Morley v. Stocker, (c) Hawk. P. C. b. 2. c. S6. 
6 Mod4 83, vrJuch is tbe same 8.17. R. v. MiHard, 2 Str. 808. 

41 Geo. 
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41 Geo. 3. G. 65, lias provided a general regulation, bj General di. 
enacting, " that it may be lawful for every Justice of the q^^. 
Peace, acting out of sessions for any county, city, fitc. to ■=■ W. 
receive all 6nes imposed by him, or any other Justice of the 
Peace acting as aforesaid, and not made payable to any 
body corporate, commissioners, or other persons, and to 
give receipts, which shall be a sufficient discharge to the 
parties; and that every such Justice by himself or clerk 
•hall keep an account of all such fines so received, and art- 
Dually, previous to the Michaelmas sessions, pay into tlie 
bands of every sheriff of the county, 8tc. all such fines or 
shares of fiiieti, as are due to his Majesty^ and tbe shaifT 
is required to give an acquittuice accordingly." 

The Justice is also (by sections), to transmit the ac- 
counts of all such fines to the Clerk of the Peace of tbe 
county, city, &c. 

If die fines are imposed by two Justices, the account is 
to be kept, and the payments, £kc. made by the Justice re- 
siding nearest the place where Uie sessions are held. 

By the fourth section, the Clerk of the Peace is to de- Nnii« fa 
liver to the respective constables, Scc. in ten days after die tuied. 
sessions, an account in writing of the several fines or shares 
to which any persons in their several districts are entitled ; 
whereupon tbe constable is to give notice to such persons 
that Ihey may apply to tbe Justices for tbe same. 



Section 4. Of Commitment for Puniikmmt, or in de- 
fauU of Payment, ^c. 

1. The power of imprisonit^ b given either as an Datjrof 
original punishment, or as the means of enforcing pay- c^^t-' 
ment of a pecuniary fine, or ia any other manner com- "^^ 
pelling obedience to the sentence of t^ Magistrate, 

This power, in regard to oflfeDces ci^mzable by « 
suoimiiiy jurisdiction, is (terived solely from Statute, and 
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is altogether of a distinct nature from that which Justices 
possess in regard to infractions of the peace. 

If a statute assigns this mode of puViishment in the 
first instance, it follows immediately upon and is the 
legal consequence of the judgment. But where it is 
merely subsidiary to enforcing payment of the fine^ the 
Magistrate cannot legally^ commit, till he has ascertained 
the want of sufficient goods to answer the penalty. This 
Stress*^* ^^ should regularly be certified by the officer^s return to the 
warrant of distress (d), — ^An action of trespass and 
false imprisonment was held to lie against a Justice 
of Peace, who, upon a Conviction for destroying game, 
had committed the party forthwith without endeavouring 
to levy the penalty on his goods, though it was proved 
that they were sufficient to answer the amount (e). 

There seems no authority to detain the party in custody 
in the mean time, unless such a power be specially pro- 
vided by statute ; as it is, in several (f), and some statutes 
expressly direct the conviction to be after due proof 
upon oath of the want of distress (g). 

Upon the return of the warrant or other sufficient 
proof of the want of effects to distrain upon, the Justice 



(d) R. V. Hawkins, Fort. ftTt. distress, and if he finds there is 

Per Parker, C J. nothing to distrain, then he mmt 

!e) Hill V. Bateman, 1 Str. TIO. make a record of it by way of 

/) See 13 Geo. S. c. 80. Under abjudication, that it appearing^ 

a provision in the Deer-stealing to him the party hath not any 
Act, 3 & 4 Will. & Mary, c. 10, ' goods ny which the penalty may 

since adopted into 16 Geo. 9. be levied, therefore in pursuance 

c. 30, s. ^. and now in force, em- of the statute, he doth award 

powering the constable or the him to prison, which must not 

prosecutor, after the conviction, be before the end of two days, 
incase the penalty is not forthwith If the person is absent when 

paid, to detain the offender in convicted, the Justice is to make 

custody for a reasonable time till a warrant to distrain, and if tbere 

a return can be made to the be nothing upon which a distress 

warrant of commitment, not ex- may be made, after two days he 

ceeding two days: Lord Holt must make a record thereof as 

said the proceeding ought to be above, and then issue his war- 

this : '* the prisoner, if present, rant of commitment." Rex v. 

may be detained in custodv two Chandler, Holt, 214. Carth. 508. 

days, in which time the Justice (g) See 17 Geo. 2» c« 36. 50 

may make what enoniry he can Geo. 3. Ct 108* &• 7, 
if the penalty may pe levied by 

ought 
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ought to make a record with an adjudication of the 
fact of ^ant of distress, and not merely of the Teturo, 
and issue his warrant of commitment thereupon (h). 

If a corporal punishment be inflicted by statute in Where 
failure of sufficient distress, and it so happen that^ the Identto' 
offender being convicted of one penalty, has effects suf- *»"^«^ P*"^* 
ficient only to satisfy part, it has been: held (i) that the 
goods ought not to be taken but the corporal punishment 
resorted to. But * if the same person be separately con- 
victed in two penalties, and his goods are sufficient to satisfy 
one only, they ought to be levied under one conviction 
and the corporal punbhment should be inflicted for the 
other (k). 

But the law never intended that a man should suffer 
both punishments for one conviction (I). 

2. The Commitment may be either to the county To what 
gaol or to the House of correction at the discretion of the ^ **** 
Justice, by the provisions of the statute 24 Geo. 3. sess.2. 

8. 12. ^ 

By 15 Geo. 2. c. 24, Justices of a Liberty or Corpo- 
ration may commit to the gaol of the County. 

3. The warrant of commitment is a precept in writing Form of 
under the hand and seal of the Justice, directed to the rommlt-*' 
keeper of the prison to which the party is to be com- °^^^^ 
mitted. 

An order of Commitment to prison must be in Commit- 

, . * ■ ment mu&t 

writing (m). JBut if the Magistrate be empowered to be ia wm« 

(h) R. o. Chandler, l Lord a penalty on a conTicti^on af* 

Raymond, 545. R. o. Wyatt, S firmed in that Court, it is repre- 

Lord Rayinondy 1196. seated (note 1), to have been said 

(t) Per Holt, C. J. PoweH, J. by the Court, that if the \vhole 

and the Conrt, 4 Ann. R. r. sum was levied to a^ small matter, 

Wyatt, 2 Lord Raymond, 1195. yet the party for default thereof 

Fortesc. 132. 11 Mod. 54. shall underso the corporal pu- 

(fc) Id. ib, nishment. As no notice however 

(0 8 Lord Raymond, 1196. is taken of any such point in the 

Note, In the report of the case report of the same case in 1 

of R. r. Speea, 12 Mod. 331, Lord Raymond, 584, the accu- 

where the question related to the racy of the former note may be 

power of the King's Bench to doubted, 
award process of lecari facia$ tor (in} 2 Hawk. c. 16* s. 13. 

f detain 



audical. 
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detain the party in custody till the return of the warrant 
of distress (n); such order of detention may be bj 
parol (o). 

The warrant must be directed to some gaoler in par- 
ticular, and is bad, if it only directs in general terms that 
the defendant be carried to prison {p). 

fjnder iisiid It seems also to be agreed that the warrant must be 
under the hand and seal of the Justice C^^. For, ac- 
cording to Dalton (r)^ the seal of the Justice is the 
authority of the officer, who ought to give credence 
thereto. It is laid down by Lord Hale, that without 
this the commitment is unlawful and the gaoler is liable 
to felse imprisonment (s). 

If the jurisdictioQ is given by statute to two Justices, 
a commitment cannot legally be made by one only (t). 

§S^^*?^ ^* According to Hawkins, the warrant ought to ex- 

press not only the name of the Justice, but his office or 
authority (u). It is said indeed to have been laid down by 
Lord Holt, on a commitment returned by habeas corpus, 
that the auth9rity need not appear in the warrant ; and 
that it is sufficient if it be stated in the re|tam (v). This 
is in some measure confirmed by Lord Hale, who says, 
'' the mention of the name and authority of the Justice 
in the beginning of the mittimus is not always necessary ; 
the seal and subscription of the Justice to the mittimus 
is a sufficient warrant to the gaoler, for it may be sop- 
plied by averment that it was done by the Justice" (w). 

But however this may be in Commitments for breach 
of the peace, or for safe custody only, it is most regular 
in commitments on summary Convictions, when they are 
by way of punishment, to insert the name and authority 
of the committing Magistrate. 



Wgistrate. 



(n) Ante, p. 184. (0 Franklyn's ease, 1 Mod. 68. 

(o) StUi V, Walls, 7 East 5S4. (u) f Hawk. c. 16. s. IS. 

(p) R. «. Smith, 2 Str. 934. (v) 2 Lord Raymond, 980. S 



{q) 9 Hawk. V. C. c. 16. s. IS. Salk. 284. 

(r) C. 196, cites 14 Hen. 8. 16. (u>) 2 H. H« 122. 

(#) 1 H. H. 583. 



Tfcui, 
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Thus, the return to a habeas corpus by a gaoler was 
tts follows : viz« that the persons named in the writ 
were committed to bis custody by Sir John Fielding, knight, 
one of his Majesty's Justices of the Peace for the city 
and liberty of Westminster, by the warrant M'hich was 
set out in the return to the following purport, '^ West* 
minster, to wit, Receive into your custody F. G. and 
I. F. brought before me and convicted upon the oath 
of, &c. for being loose disorderly persons, &c/^ Given 
under my hand and seal this 23d day of November, 1770, 
No name was subscribed to the warrant, but the name 
S, Fielding was set in the margin over the seal : 

The Commitment thus returned was objected to, because 
die warrant did not shew that Sir John Fielding, who 
made it, was a Justice of Peace, or had power to com« 
mit the parties : in answer to which it was contended, that 
it was supplied by the averment in the return. Lord 
Mansfiddj ^^ this is upon a Conviction, and it ought to 
be shewn that the person had authority to convict. — It is 
a commitment in Execution, and the authority of the 
person committing ought to be shewn ; whereas here it 
does not even appear by whom they were convicted ; it 
18 only said in the warrant, * brought before me and 
convicted.' The not shewing before whom tliey were 
convicted is a gross defect.'' The defendants were accord- 
ingly discharged (xj. 

Every warrant of Commitment must specify the cause ; Must spcci- 
and where it is in execution, (which it is in all cases of 
commitment after conviction) it must alledge the party 
to have been convicted of the offence. Therefore v\here 
one was brought up by habeas corpus, and the warrant 
-was returned in the following form : viz. *^ Receive into 
your custody the body of Francis Rhodes herewith, &c. 
brought before me I. S. one of his Majesty's Justices of 
the FevLce, by I. A. Constable, and charged before me 

{x) R. «• York, 5 Bnrr. 2684. 

on 
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on the oath of M. 6. for being a rogue and vagabood 
\rithm the intent and meaning of an Ac^ &c. (17 Geo.£.) 
for that the said Francis Rhodes, on, &c. at, &c. Ai 
unlawfully use a certain craft to deceive (setting out the 
offence of acting as a fortune teller) contrary to the 
statute t him the said Francis Rhodes therefore safely 
keep in your custody/* Sec. — ^The Court, considering 
this as a commitment by way of punishment and not for 
safe custody only, were unanimously of opinion that the 
commitment was bad, because it only stated that the 
party had been charged with, not that he had been con- 
victed of the ojflbnce imputed to him (y). 

That the rule laid down in that case is general, and 
tiot confined to commitments on the particular Act there 
mentioned, is established by the following: whidi was 
on a Commitment under 6 Geo. 3. c. 25. s. 3, in these 
terms, viz. ** Receive into your custody the body of 
T. Cooper, brought before me, W. H. &c. charged before 
me the said Justice on the oath of. See. for running 
away before tfie expiratiou of the season for wbiich be 
was hired, contrary to his contract, as well as against the 
statute, &c. and him safely keep for one month, (cc."^ 
It was attempted to distinguish this from the last case 
upon the peculiar provisions of the Statute upon which 
that case turned: but the Court said it could not be 
distinguished from it, and the defendant was dischargedfjsj. 
iiiterrative It is uiorcovcr nccessary that the offence for which the 
c<ua^bad.^ Commitment is made be described with certainty, it waa 
held, that a commitment of one as an apprentice or ser* 
vant for disobeyii^ his indentures or articles, was bad for 
uncertainty (a). 

(y) R. o. Rhodes, 4 T. R« 220. miction and commitment in ezc- 

In Hilary Term, 37 Geo. 3. tbe cation, and ordered Uic party 

Court of King's Bench quashed to be discharged. 12 East. 78* 

a warrant of commitment drawn note (a). 

np in the same words as that (a) K. v. Cooper, 6 T. R. 509. 

above mentioned, which was in- (a) R. v, Everett, Cald. Gas. 

tended to have effect as a con* 26. 

It 
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It is not however necessary in the Warrant to stale the Preciseform. 

. • of Convic- 

Conviction in a precise or technical form ; but only so as tion not ne- 
to shew that the party has been convicted of some specifii; ^^'^^'' 
oflfence, and by a person having authority for that purpose. 
It is not required therefore to set forth the Evidence, or 
^e facts in detail (6). Nor is it necessary to mention the 
name of the witness ; for if by mistake a wrong name is 
mentioned as that of the witness upon whose oath the 
Conviction was made^ it is surpIusagCj and may be dis* 
r^;arded (c). 

On a return to an habeas carpus, signifying that the De* 
fendant had been convicted of carrying away deer in a forest^ 
it was objected, that it shouldihave been said, '< of unlaws 
ftdhf canybg, &c.'' Parker, C. J, there is a (difference 
in the return of a habeas corpus^ where it is before con* 
eviction and after ; for where it is after, you need not be so 
particular. It ought to be alledged unlawfully if before 
Conviction; but in this ca^e it may be in the Conviction, 
so that virill be well enough (d). 

Where imprisonment is only inflicted by ihe Statute, as Where must 
an alternative punishment for want of sufficient distress, of ^^^i«?^ 
the Commitment ought to notice that as the fact. In one 
case a Commitment was quashed because it only stated 
that the officer had returhed to the warrant of distress, that 
the Defendant had no goods, instead of expressly alledg* 
ing the fact to be so (e). fiiit in a later case, it was held 
to be sufficient to state in the warrant of Commitment, that 
the constable had certified that there was no distress {f). 

It must be distinctly expressed in the Warrant, whether Jimeoi 
the commitment be for a time certain, or only till the pay* |^Qt"^and 
xnent of a fine. The Defendant ought to know for what of dud^rge 



&c. 



(h) R. V. Walter, 8 Mod. 5. (e) R. ». Chandler, l Lord 

<c) Massey v. Johnson, IS East. Raynn^nd, 545. 

67. 82. (/) R. V. Whitelock, 1 Str. 

(d) R. V. Hawkins, Fortesc. 263. 

he 
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be is in cuatody, and how he may regain bis liberty (gA 
Therefore if he be committed for the fine, it ought to be 
till he pay the fine ; if the intent be to punish him not only 
by fine but by imprisonment^ it ought to order imprison- 
ment for such a time, and from thence also till he have 
paid the fine. A Warrant reciting that the party had been 
convicted by the College of Physicians, and fined £90, 
and was thereby committed to gaol till he should be deli- 
vered by the said College, or otherw!^ by dne course of 
law, was held to be bad, as being too general^ and not suf- 
ficiently ascertaining, whether the commitment was a dis- 
tinct punishment, or merely for enforcing the fine (h). 

The time of commitment, and the condition upon 
which the party is to be discharged must strictly conform 
to the directions of the statute from which the authority is 
derived. 

Where the time and manner of punishment are not ex- 
pressly limited and directed by statute, it' is enacted 
by 1 7 Geo. 2. c. 5, s. 32, that the offender may be com- 
mitted to the house of correction, there to be kept to hard 
labour till the next Quarter Sessions, or until discharged 
by due course of law. And any two Justices (of which 
the Justice who committed the offender must be one) may 
discharge him before the Sessions if they see cause ; and 
if not discharged, the Sessions may either discharge him 
or continue him in custody for such time as they shall see 
fit, not exceeding three months. 
Must spcci- If the imprisonment be not for any certain period, bat 
SdhdbargJI generally till the payment of a fine, or the performance of 
some other act, the condition must be distinctly expressed, 
and such as is authorized by statute. If it be till payment, 
the sum must be fixed. Thus, a conviction and commit* 
ment for a forcible entry, *^ there to remain till they shall 



Ig) Dr. Groenvclt's Case, l (h) Id. t6. 
JEior4 Raymond, 213. 



]la?e 
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have psdd a fine to the King ;*' the Justices not having 
assessed any fine, was held to be irregular fij. 

So, under the statute 5 Geo. 1. c. 48. s. 1, which em- T»" P»y- 
powers the Magistrate to commit till the penalty and indefinite' 
charges are paid, a commitment for nine months, or until '"™* 
the sum of £15, '^ together ^vith the charges previous to 
and attending the Conviction shall be paid," was held to 
be bad for want of ascertaining the exact sum, by the pay- 
ment of which die Defendant might be released (k). The 
aame point was determined on a commitment by Justice* 
of the Defendant, a toll-gate keeper, for refusing to ac- 
count, '* and until he do account and pay what shall be 
due to die proprietors of the toll." This was decided to 
be an illegal commitment, because no certain sum was 
thereby appointed to be paid, so that the Defendant might 
remain in prison for life (I). 

Under the act of 35 Eliz. c. 2, which empowers the By due 
Justice to examine into certain matters, and commit such ^^ ^ 
persons as refuse to answer, a commitment '^ till dis- 
charged by due course of law," was held to foe had(m)^ 
So under die Vagrant Act, 17 Geo. £, c. 5. s. 7, which 
directs the offender to be imprisoned till the next Ses- 
sions, or for any less time as the Justice shall think proper^ 
a Commitment ordering the party to be detained not for 
any limited time, but until he shall be discharged accord^ 
ing to the laws and customs of' this realm, was deemed in- 
valid (n)* 

A Commitment by the Vice-Chancellor of Oxford, stat- 
ing the offence to be carrying goods without a licence, and 
ordering the party to remain in custody till he should give 
security to carry no more, and to observe the statutes of 
the University for life, was adjudged to be an illegal com- 
mitment (0). 

(i) R. V. Elwcll, 2 Lord Ray- (w) Yoxley's Case, lSalk.35U 
mond, 1575* Str. 794. (n) R. v. HaU, 3 Burr. 1636. 



{k) R. V. HaU, Cowp. 60. (0) R. v. Barnes, 2 Str. 917. 

(i) R. V. Catheralf, Fitz-Gib. 
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Hardla^ 
boar» 



Commit- 
xnent for 
Costt. 



Execution 
of Warrant 
of Commit- 
ment. 



Cannot be 
on Sunday* 



Where of- 
fender al- 
ready in 
custody. 



If the statute orders a commitment for hard labour, it 
roust be so signified in the Warrant. Where the statute, 
besides ordering a commitment to prison, adds also, ** there 
to remain and be corrected and kept to hard labour/' the 
correction understood is by whipping (p). 

The form of a commitment for Costs, in default of suf- 
ficient distress, is settled by the statute 18 Geo. 3. c. 19i 
and will be found in the Appendix (9). 

3. The Warrant is generally directed to A. B. constable 
of C, and to all other constables and peace officers in the 
county of D., and may be executed any where within the 
jurisdiction of the convicting Mag'istrate. But except the 
constable who is specifically named, the others can only 
execute it each within his own precinct (r). 

In certain cases it is provided by statute that the War- 
rant may be executed beyond the jurisdicdon of the con* 
victing Magistrate, being backed by a Mi^trate duly 
authorized of the jurisdiction whierein it b executed. 
Such a provision is made in regard to all offences against 
the Excise Laws, by 5 Geo. S. c. 43. s. 26, and St Geo. 3. 
c. 10. 

It has been held, that by the construction of the statute 
£9 Car. fi. c. 7. s. 7, a Warrant of commitment for a pe- 
nalty cannot be executed on a Sunday, apd that the appre- 
hension on that day is wholly void, and the Defendant en- 
titled to be discharged out of custody (s). 

If the offender be already in execution in the King's 
Bench, he may be there charged criminally by a Justic:e's 
Warrant, but cannot be taken out of the custody of that 
Court and sent to the county gaoU^^. 



. (p) R. «r. Hoseason, 14 East. 
607. 

(9) See Appendix, tit. Carta. 

(r) Blatchtr r. Kemp. Maid- 
stone Slimmer Assizes, 1782. 1 H. 
Bl. 15. n. In ■ r, Norman, 
1698, it was ruled by Holt, C. J. 
that a constable may execute the 
Warrant of a Jnstice of Peace, 
&c. oat of his liberty, but he is 



not compellable to do 6o« This, 
it may be supposed, is upon the 
presumption that he is mentioned 
btf name in the Warrant. See 
mUe, p. 177, relative to the exe* 
cntion of the Warrant of Dis- 
tress. 

(«) R. V. Myers, 1 T. R. «d5, 
on the Lotteiy Act. 

it) R« tr, Woodham, t Str. 828. 



4. By 
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4. By 3 Jac. 1. c. 10, it is enacted, '' That any person Charges of 
who shall be committed to the common gaol by any Jus- menu ' * 
tice for any offence, having means or ability thereunto, 

shall bear their own reasonable charges for so conveying 
or sending them, and the charges of such as shall be ap- 
pointed to guard and shall guard them thither ; and on re- 
fusal the Justice may levy the amount by appraisement 
and distress of his goods.*' — And by 27 Geo. 2. c. 3, in any 
county except in Middlesex, the person committed not 
having suflicient goods or money within the county to bear 
the chaises of himself and attendants, any Justice for the 
same county may, upon application of the constable who 
conveyed the prisoner, and examination upon oath^ allow 
the reasonable charges, and order them to be paid by the 
Treasurer of the county. 

5. A Commitment after a Conviction for a time certain. Discharge. 
is a Commitment in execution, and does not admit of bail (u). 

And although a right of appeal be given by the statute to 
the next Sessions, which may not be till after the term of 
imprisonment is expired (as is the case with the Vagrant 
Act 17 Geo. 2. c. 5. s. 7 & 26.), yet, after a Commitment 
by one Justice, it is not competent for others to discharge 
the Defendant upon his appealing to the next Sessions 
and giving bail to prosecute that appeal (d). 

£ut if the Commitment be till payment of a certain fine, 
it follows of course, that the party is entitled to be set at 
liberty upon payment thereof (^se;^. 

The warrant of commitment, unless it be expressly Warrant in 
made returnable at a particular time, remains in force till J^[^!j|iy ^^^ 
it be fully executed, whatever length of time that may be, 
as long as the Magistrate is living. If the offender be ap- 

(u) Anon. 11 Mod. 45. Ih, 5^. the Act, R. v. Rhodes, 4 T. R. 

Bnt on a Commitment to Sessions 220. 

for hard labour nnder 17 Geo. S. (o> R. v. Brooke, S T. R. 190. 

c. 5- Sec, S2f two Magistrates, of (w) Or, according to Dftlton, 

Tv-hom the committing Magistrate upon his finding sureties to pay 

must be one, may discharge the it. Dalt* c. 17X). s. 112. 
prisoner before the Sessions. Ftd. 

o prehended 
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LiberaUon prehended and suffered to go at large upon an offer to find 

on condi- 



tion n 



!ot fui- security^ which is not fulfilled^ it seems he may be appre- 



£iicd. hended again upon the same warrant (x). 

Tender of Where the Commitment is until payment of a certain 
^°* ^' penalty, the Defendant, ought to be released upon tender- 
ing the same to the officer entrusted with the executiun 
of it. And where an officer, after a tender of the pe- 
nalty, persisted in conveying a person to gaol, insisting abo 
upon the payment of a further sum indorsed by the Justice 
on the warrant, under the name of costs, he Was held 
liable to an action of false imprisonment (y). This was 
in a case where the Magistrate had no special power bj 
the Act to com (nit for costs, 
Befendnnt'i 6* The Defendant is entitled upon application io a 
?opy of copy of his Conviction from the convicting Magistrate. 
Conviction, w here a party was placed under the necessity of suing 
out a certiorari merely for the purpose of obtaining a 
copy of a Conviction which was necessary for his defence 
to an action brought for the same fact, and had been de- 
nied by the Magistrate, the latter was refused his costs, 
^hich he would otherwise have been entitled to on the 
affirmance of the Conviction. Upon that occasion it was 
said by Mr. Justice Yates : — " The Justice ought to have 
given the Defendant a copy of the Conviction : for it was 
a record, and the Defendant was entitled to it (z). 

But if by mistake, and without any fraud or intention 
to mislead, a copy be delivered to the party, mis-stating the 
name of the informer, and a more correct one be returned 
to the Sessions^ that Court can only take notice of the 
latter C«;" 

« 

(x) Dickenson v. Brown, Peak. (y) Smith p. Sibson, 1 Wils. 

N1. Pri. Cas. 234. That was the 153. 

case of a Warrant to apprehend (2) R. ». .Midlam, 3 Burr, 

tlie putative father of a bastard 1720. 

Pl^ild, (a) R. 9. Allen, 15 East. SSo. 

PART 
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PART III. 



CHAPTER II 



Of Appeal to the Sessions. 



1. THE Justice oiiglit regularly in every instance, but Conviction 
more particularly where any part of the penalty is given to Sesiious. 
the King, to return a record of his Conviction to the Ses- 
sions, whether the party appeals or not, or whether any 
Appeal be given by tlie statute or not (a). This is some- 
times ftirtherenforced by the Acts themselves, which impose 
the penalties (6). 

If the Magistrate, after receiving due notice of Appeal, 
neglects to return the Conviction, whereby the party is 
prevented from prosecuting his Appeal, he is liable in an 
action on the case for the special damage (c). 



(a) R. V, Eaton, 2 T, R. 285. declared felony ; and it is direct- 
The reason given by Mr. Justice ed that in order to facilitate the 
Buller is, that the Crown may proof of the first conviction, tlie 
not be deprived of its share of the Justice shall transmit the recor^ 
forfeitures, i^ince the statute 41 of Conviction under his hand and 
Geo. 3. c. 85, ante, p. 183, this seal to the next Quarter Sessions, 
reason is in some measure dis- to be filed by the Clerk of the 
pensed with. Peace, which record, or a true 

(b) As by 6 Si 7 Will. 3. c. 12. copy thereof, is declared to be 
s. 7. 39 & 40 Geo. 3. c. 89. s. 22. evidence to prove the fact of the 
By 42 Geo. 3. c. 107, to prevent first conviction. 

the killing of deer, the second of^ (c) Prosser r. Hyde, 1 T. R. 

{ence after a prior conviction is 414. 



o 2 Section 
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Section 2. Of Appeal to the Sessions, where it lies. 

An Appeal from the Conviction of Justices to the Se»i 
sions is not a matter of common rights but of special pro* 
vision (d), 
Iiov autho- The privilege of Appeal^ which now usually accompa<» 
^^^^ vies the power of summary Conviction given by statute^ 

does not seem to have been introduced till after that mode 
of judicature had been in use for some time. The first 
mention of an Appeal is found in the statute 12 Car. 2. 
c. 23. 8. 31^ imposing duties on beer, ale, and other lir 
quorsy which in case of the refusal of two Justices to pro- 
ceed upon complaint, authorizes the Sub-comniissioners of 
[pixcise for the district to take cognizance of it, and gives 
an Appeal from their judgment to the next Quarter Ses- 
sions. The same provision is repeated |n the Excise Act, 
12 Car. 2. c. 24. s, 45, 

The next statute which allows an Appeal in the case of a 
summary conviction is the Conventicle Act, 22 Car. 2. c. 1. 
s. 6. It is worthy of remark, that the Appeal provided by 
that statute is not to the Justices in Sessions, as is usual, 
but to a jury to be there summoned to try the fects. This 
is the only instance of an Appeal of that nature in re- 
gard to summary Convictions. In the Game Act, 22 & 
23 Car. 2. c. 25, which immediately followed, and in all 
the other acts since that time which give an Appeal from 
the Convictions of Jastices out of Sessions, it is to the 
judgment of the Justices in Quarter Sessions without the 
intervention of a Jury. 
Must be ex- A right of Appeal must be given by express enactmenti 

pressly , % 111 ■ 'ii 

^iven. and cannot be extended by an equitable construction to 

cases not distinctly enumerated. 

{d) %U,&S, 448;| and East. 5li, 2 T, R. £»09, 510. 

With 
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With reference to this part of the subject, it maybe Question at 
proper to notice, that on occasion of any new Act relating under Ex* 
to the duties of Excise, it is usual to insert a clante de- <^*^'^cu. 
daring that all the powers, 8cc. given by ]2 Car. 2. c. 23. 
and c. 24. (called the hereditary Excise Act8)(e), or by 
any other law in force relating to the revenue of Excise, 
shall be applied to the Act in question (f). A doubt 
has sometimes arisen upon the effect of such a clause, as 
it r^rds the right of Appeal which is found in some of 
those statutes and not in others. Two decisions upon the 
point as it arose out of different Acts have taken place> 
which may afford a guide for the construction of similar 
clauses in other Acts of Parliament : 

The first related to the question, whether any Appeal lay Dedsioiu 
against a Conviction on the 25th Geo. 3. c. 72. By the 34th "^'*' 
section of which, it is enacted, — '^ thatall powers, authorities, 
rules, penalties, forfeitures, clauses, matters, and things 
which in and by 12 Car. 2. c. 24, or by any other law now 
10 force relating to the revenue of Excise, are provided or 
established for' seciu-ing, enforcing, managing, 8cc. miti*^ 
gating or ref^overing, adjudging or ascertaining the duties 
or penalties' thereby granted, shall be applied in and for 
the managing, mitigating, adjudging, ascertaining, recover- 
ing, and paying the several duties hereby granted, as fully 
and effectually as if they were particularly repeated and 
enacted in this Act." Upon reference to the 12 Car. 2. c, 
£4, the Appeal-clause, (s. 45), is as follows, viz. after em- 
powering two Justices to hear and determine matters ou 
complaint, and, on their neglect, giving the same authority 
to the Sub-commissioners, it goes on to allow the party 
grieved by any Judgment of such Sub-commissioners, to 
appeal to the Justices in Sessions ; but makes no mention 
of any appeal from a Judgment of the two Justices, if they 
should act, as empowered to do in the first instance. — The 

(e) 2 T. R. 509. 

(/) .See for example 35 Geo. 3. c. 7S. 4S Geo. 3. c. 38. ft. 30. 

question 
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No Appeal 
on 25 Geo. 
3. c. 72. 



'* Forfei- 
tures and 
oflences" 
in Appeal- 
causc not 
equivalent 
to " Penal- 
tics." 



question came before the Court, on a ride for a mandamtts 
to the Justices of Surrey in Sessions, to receive an appeal 
against a Conviction made by ttpo Justices on the 25 Geo. 
3. c. 7^. s. 9- It "Vi'as contended in support of the appli« 
cation, that an appeal was virtually given by the d4th clause 
above-mentioned, which by reference incorporates all the 
remedies given by any Excise Laws, and that the power of 
Appeal and of mitigating penalties %rre^gi^en by some of 
the Excise Laws. On the other hand, it was contended, 
that no appeal lies but where it is viven by express words. 
With this latter opinion the Court agreed, and accordingly 
gave Judgment against the existence of the right of appeal. 
The fair construction of the clause in question in 25 Geo. 
3. c. 7^, was pronounced to be, that ail the general powers 
and provisions given in acts made in pari materia 
should be virtually incorporated into that Act ; but that such 
provisions as are always considered as special provisions 
should not : and the power of appealing from the Judg- 
ment of the Justices being of the latter description, did not 
attach without being expressly given (g). 

It seems therefore to be established by this case, that 
when in any of the Excise Laws there is a general clause 
of reference to the 121 Car. 2u c. 24 and all other ExcUe 
Laws, with respect to the mode of collecting the duties or 
penalties, such general clause alone does not give an Ap- 
peal. 

Another question upon a similar clause of general re- 
ference to the Excise Acts 12 Car. 2. c. 23 and c. 24, has 
arisen upon an ambiguity in the wording of the sections 
therein mentioning the appeal, viz. of s, 31 & 32 of 12 
Car. 2. c. 23, and s. 45, 46 of 12 Car. 2. c. 24. These 
clauses refer only to " forfeitures and offences/' omitting 
BXif mention of ** penalties." On which account it has 
been decided, that a general reference to the powers 
&c. of those acts such as is above alluded to, does not 



(g) R. tr. Justices of Surrey, 3 T. R. 5Qdl. 510. 



give 
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give an appeal from a Conviction for penalties under ail 
x\ct containing such reference : 

Tills was decided in the following Case, upon the Act 
of 42 Geo. 3. c. 38, relating to the duties on Malt. By 
the 36th section of which, it is enacted, ' that the forfeiture 
may be' recovered by any law or law s of Excise ;' and the 
37th section incorporates all the powers and authorities, 
penalties, forfei^r^ clauses, matters, and things of the 
Act of 12 Car. 2, c. 64, or any other law of Excise. The 
Acts of 12 Car. 2, as explained in the last case (k), give an 
appeal only from the Judgment of the Sub-commissioners, 
but are silent as to an appeal from the Judgment of the 
Justices. That however was supplied as to the Malt 
duties, by 12 Ann. c. 2. s. 37, (the first Malt-duty Act) 
which gives an appeal from certain proceedings of Jus- 
tices^ expressly including those for '^ penalties," The sta- 
tute 6 Geo. 1. c. 21. s. 22, having in general terms en- 
acted ' that every forfeiture made by virtue of any Act re- 
lating to duties of Excise shall be proceeded upon in man- 
ner there described, and that such proceedings should not 
be liable to any appeal or to be removed by certiorari,^ ^ 
gave rise to a doubt whether the appeal incases of forfeitures 
in respect of Malt duties, was not taken away. And the 
statute 1 Geo. 2. st. 2. c. 16. s. 3, reciting such doubt* de- 
clares, ^ that the appeal shall not be taken away by the last- 
mentioned Act in causes and prosecutions before Justices fo|^ 
or on account of forfeitures and offences relating to duties 
on Malt. Upon the construction of all these acts, it was 
contended, that the effect of the clause of refertnce- in 42 
Geo. 3. c. 38 above-mentioned, in conjunction with the 
foregoing acts, established a right of A]>peal in cases of 
Convictions. for pe;?a//ie5 under that Act* In opposition 
to which, it was argued that the 42 Geo. 3. c. 3d could not 
be shewn to contain competent words of reference to any 
clause of appeal including proceedings for a penalty y in* 

(A) Vid€ supra, p. 197. 

asmuch 
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asmuch as that word is omitted both in the i^ppeal-clauses 
of 12 Car. 2. c. 24^ and in the ^i^planatory Act of 1 Geo. 
2. St. 2. c. 16. The Court finally determined against the 
right of Appeal. Lord Ellenborough said^ *^ It is no 
question for us, whether it would be expedient that there 
should be an Appeal to the Sessions in this case of a Con- 
viction before two Justices of the Peace for a penalty in 
respect of the Malt duty. If there be no words of re- 
ference to any act giving such Appeal^ we cannot supply 
the want of them. Now the clauses in the statutes of Car. 
Qy and Geo. Q,, have not the word penalties in those parts 
giving the Appeal ; and when that word occurs in other 
clauses in other respects fac-similes, it seems as if the 
omission were intentional. But if it were not intend- 
ed, we can only say of the Legislature quod voluit non 
dixit." (i). 

The omission is now supplied by 48 Geo. 3. c. 74^ 
which in express terms gives the Appeal in cases of pe- 
nalties. The case^ however, of which an abstract is here 
' given, serves as a useful precedent for the solution of 
similar questions that may arise on the construction of 
clauses of the same import in other Acts. 
Acts exciud- Some Acts expressly exclude an Appeal (k) ; and it ap- 
pears from the following case, that if an order of commit- 
ment be excepted out of the appeal clause, a conviction and 
commitment comprised in one instrument, cannot be made 
the subject of Appeal : 
Exception The Defendant had been committed by virtue of aninstni- 
ComaU' ment, which was thus set out : viz. " To the constables, &c. 
SudM Con- *°^ ^^ ^'^® keeper of the House of Correction at, &c. Where- 
viction. as I.Thompson, a hired servaiit to E. S. of &c. collier, 
is this day before us two of his Majesty's Justices of the 

(i) R. «. Skone, 6 East. 514, in 6 Geo. 1. c. 21, and in i Geo. 

518. It may however be remark- 2. st. 2. c. 16, refers not merely to 

ed, that in tl^e case of H. 17. Whit- specific forfeitures of the^ods, 

bread, Doug. 533, it was, express- but to pecuniary forfeitures also. 
ly held, that the word forfciiurea (k) As 42 Geo. 3. c. 119.8.5. 

Peace 
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Peace for the said county, and is lawfully convicted as 
well by the oath of the m^ E. S. as otherwise, of being 
his lawful hired servant, and of having absented himself 
from his service in the parish of &c. without his consent, 
before the expiration of the term of his contract to serve. 
These are therefore in his Majesty's name, to charge and 
command you the said constable to take and convey the 
said I. T. to the House of Correction aforesaid, and deliver 
him to the keeper, and you the said keeper to receive the 
said I. T. into your custody, and safely him there keep two 
months from the date hereof. Dated, &c." — ^The Defend- 
ant gave notice of his intention to appeal against the Con- 
viction and duly gave a recognizance, and entered his Ap- 
peal at the Sessions ; but no Conviction being returned by 
the Magistrate, the Appeal was dismissed without trial. 
By 6 Geo. 3. c. 25. s. 5, (an extension of the statute 9,0 
Geo. 2. c 19) upon which the proceeding was founded^ 
it is provided, ^' that if any person shall think himself ag- 
grieved by such determination, order, or warrant of any 
Justice as aforesaid, except an order of Commitment^ 
every such person may appeal to the next Sessions^ 
&c." On a rule for a mandamus^ it was contended 
for the Appeal, that a Conviction and Commitment 
being distinct things, could, not in legal contempla- 
tion be united by being blended in one instrument, and 
that the latter only being excepted out of the Appeal-clause 
by the designation of an order of Commitment, an appeal 
ought to lie against - the Cofiviction under the general 
terms of that clause : and that unless an Appeal lay to get 
rid of the Conviction, the party grieved would be without 
redress ; for so long as the Conviction remains in force, it 
is an answer to any action of trespass. . But by Lord El' 
lenborough, C. J., " It is not for us to say whether it may 
be convenient and proper to provide a remedy by appeal 
for a party grieved by a commitment in execution under 
this Act : we can only declare what the Legislature have 
fiaid in this case : and when by excepting an order of com- 
mitment 
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mitnient out of the Appeal-clause, they have said that there 
shall be no appeal against such an order, and when the 
Commitment must for this purpose be taken to be one and 
the same thing with the Conviction, we have no discretion 
left to exercise upon the subject : and it does not become 
us to scan the wisdom of the provision, which the Legis- 
lature has enacted (l)J^ The Rule for a mandamus was 
discharged. 
Convicting That the party may have the full benefit of the right of 
to give wo- Appeal, some statutes contam a provision requiring the 
itct of njjh» jjQnvicting Magistrate, at the time of the Conviction, to 
make known to the party Jiis right to a^^peal (m). 



Section 3. Of Notice, Recognizance, S^c. 

When an Appeal is allowed by statute, it is usually upon 
certain conditions, viz. that a Notice be given to the Ma- 
gistrate whose act is appealed from, and a Recogni- 
zance (n) entered into to prosecute the Appeal. 
Notice- The Notice required is either a reasonable Notice with- 

out specifying any length of time, or it is directed to be 
given a certain number of days after the Conviction and 
before the Sessions. The Notice, where the statute re- 
quires any, should be in writing. 

Under a Clause directing the convicting Magistrate to 
apprise the party of his right to appeal, it has been held 
that the Magistrate is bound to inform him, not only of 
his right to appeal generally, but of the necessary steps to be 
taken by him in pursuance of that right. Thus, where an 
Appeal was given by statute(17 Geo.3. c. 56.)on giving No- 
tice in writing of the pai ty*s intention so to do, and entering 

(I) R. V, Justices of Stafford- Geo. 3. c. 56. s. 20, &c. 
•liire, 12 East. 572. (n) See the Fonn, Appendix, 

(wi) Ste 14 Geo.- 3. c. 23. 17 tit. Certiorari* 

ioto 
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into a Recognizance, and by ihe same statute the Justices 
required (o make known to such person, »t the time of 
Conviction, his right to appeal ; the Justices having tn- 
formed a party of liis right, but said nothing about the No- 
tice, the Sessions, it was held, were bound to receive the 
Appeal, though no Notice in writing had been given (o). 



Section 4. To what Sessions the Appeal must be, 

1. An Appeal from a Conviction by Magistrates of a Ai to pUes, 
particular Franchise, must be to the Sessions held for that 
Franchise, and not to the general Sessions for the county. In 

the case of a Conviction under 22 Car. 2. c. 1 . s. G, which 
directs an Appeal " to the Judgment of the Justices of 
Peace in their next Quarter Sessions ;" it was held that an 
Appeal from the Conviction of Corporation Magistrates 
most be to the Sesmoos of the Borough (pj. 

2. If no limits are fixed by the Act for the lime within ai to tuae. 
which au Appeal must be brought, it is nevertheless under- 
stood (hat it must be M'ithin a reasonable time(i/J. ' 

Tlie Appeal is most frequently limited to the next Ses- N^st So- 
nons after the Conviction ; or to the Sessions which shall """^ 
be held nest after so many days from tlie Conviction. If 
there be no such limitation, it must still be understood 
that the Appeal must be within a reasonable time, of 
which the Sessions seem to be the proper judges (t). 

Where a statute provides, that a party finding himself After Jm^ 
a^ieved by the Judgment, may appeal to the next Quar- "" ' 
ter Sessions, this is construed to mean the Sessions next 
after the Conviction, and not the Sessions after the Exe- 

(n) R. V. Justices of Leeds, 4 (7) Per Lord Ellenboronsli, 1 
T. R. 533. M. & S, 44B, R, «. Justices of Oi- 

(p)Caiei>f Sonthaiiiltaii, Skin, fardsliire. 
laa. (r) Semh. R, 1/. Justices of On- 

fordskire, i M. & S. «18. 

cutioH 
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cution or levying the penalty. — Thus, a party had been^coa-' 
victed on the 24 Geo. 3. c. 31, for not entering horses 
liable to duty. The Appeal-clause enacts, ' that if any per- 
son shall find himself aggrieved by the Judgment of any 
Justice^ he may upon giving security, 8cc. appeal to the 
Justices of the Peace at the next General Quarter Ses- 
sions for the county. Sec. who are finally to hear and de- 
termine.' The Conviction was the 23d of June; the 
Sessions next following were the 9,1th of June. On the 
23d of July the Defendant's goods were seized, and sold for 
the penalty : and on the 25th of July he gave Notice of 
intention to appeal, and offered a Recognizance, which the 
Magistrate refused to take : 

In an action against the Magistrate for such refusal^ 
and also for neglecting to return the Conviction, the 
Question was, whether at the time of giving Notice 
and applying to enter into a Recognlzaiice, the party 
^as in time to appeal. The Court were clearly of 
opinion that he was too late ; the first Sessions after the 
Conviction having been suffered to pass before he gave 
Notice of appealing. A$hhurst, J., '^ the words of the 
Act are decisive, for it says, ' if any person. Aall find hioi' 
self aggrieved by the judgment of any such Justice, &c. 
fae may appeal to the Justices at the tiext general Quarter 
Sessions.' Therefore the Plaintiff should have appealed 
to the Sessions next after the judgment*' — Bulier, J^ 
** The cases relative to appeals against orders of removal 
are very distinguishable from the present. All orders of 
removal are ex parte proceedings, and the other party can- 
not know any thing of them till the actual removal : but 
this Conviction is more like a Judgment of this Court 
than an order of removal. The grievance to the party is 
the judgment, and not the execution. A writ of error will lie 
before execution, and an Appeal is in the nature of a writ of 
error : it complains of the judgment. If a contrary con- 
struction prevailed, it would be such a snare to the Ma- 
gistrates, that they would never be safe : for the Justices 
do not issue their warrants of execution till they know 

whether 
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whether an Appeal ^ill be brought or not ; and they could 
never know when the party found himself aggrieved, if he 
were not to appeal to the next Sessions after the Con- 
viction (s)r 

,Where the Appeal is given to the next Sessions^ and 
upon certain conditions, such as giving Notice, entering 
into Recognizance, or the like ; in such case, if an Appeal ^^f ['^^^fj**" 
be lodged at the proper Sessions, but dismissed for want informality, 
of compliance with some of the prescribed forms, the right 
of Appeal is gone, and ' cannot be renewed at any other 
Sessions. 

Thus, a Statute gave an Appeal from a Conviction by a 
Justice to any Quarter Sessions to be holden within six 
months from such Conviction : on condition that the Ap- 
pellant should give ten day's Notice of his intention to ap- 
peal, and enter into a Recognizance within four days after 
such Notice. An Appeal was lodged at the first Sessions 
after a Conviction, the Sessions discharged it without en- 
tering into the merits, for want of proof, that the Recog- 
nizance was entered into within four days of the Notice 
given. At the following Sessions, and within the six 
months of d^ Conviction, a second Appeal was lodged, 
which that Court refused to hear. Upon a motion for a 
mandamus to compel the Sessions to receive such second 
Appeal, it was held, that the ^rst Judgment was conclu- 
sive, and that no second Appeal could be brought against 
the same Conviction (t). For it was held that after the 
Appeal was lodged^ and adjudged by the Justices at Sessions 
to be informal, they werefunti officio, and could not take 
cognizance of the second Appeal. And Mr. J. Buller 
said, "The Act certainly only gives a right of appealing 
once: and the parties having had one Appeal, are bound 
by that. If the question had rested solely on the Notice of 
Appeal for the first Sessions which happened, and nothing 

(») Prosaer v. Hyde, 1 T. R. Yorkshire, 3 T. R. 776. The 
414. Conviction was on a local Act, 

(0 R« V* Justices of W. R. of 17 Oeo. 3. c. 106. 

further 



J 
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further bad been done, I sbould not have thought the parties 
bound by it ; for . the Act gives the power of appealing 
^ritbin a certain time, with these two requisites,- tiz. that 
the Appellant must give ten days Notice, and within four 
days after entering into a Recognizance. When the party 
therefore found out his mistake, he might have stopped 
there, but he persisted in going on with his Appeal, and 
brought it before the Court, and took their judgment upon 
it. The Appellant's jurisdiction was therefore fully exer* 
cised : and though it was originally in the option of the 
parties, whether they would appeal to the first or second 
Sessions which took place within the six months, yet hav- 
ing made their election to appeal to the first, they most 
ticcTwhcre abide by the Judgment there given." — ^Agreeably, there- 
propcr, ioxQj to what is here laid down, the party who has given 
notice of Appeal but neglected to enter into the Recog- 
nizance, may set himself right by giving a fresh Notice of 
Appeal, and entering into a Recognizance to prosecute 
iliat appeal, provided it be to a Sessions within the time 
limited. 
Appellant In Appeals limited to the mxt Sessions, where the Ap- 
objec^on^f pcllaut rclics on an objection independent of the merits, 
efuded.^**"" ^"^ procures an order of the Sessions quashing the Con- 
viction on that ground, which order is afterwards set aside 
by the Court of King's Bench, and consequently the Con- 
viction set up again ; the Appellant cannot afterwards go 
to the Sessions again to hear the Appeal discussed upon 
the merits, by entering continuances from the first ap- 
peal (m). 
ment!'*^" ^* ^"^ if an Appellant be surprised at the Sessions by the 

production of an Appeal different from the copy which had 
been delivered to him, he may apply for time, and the 
' Appeal may be adjourned (v). 

The sessions at which an Appeal is properly lodged, 
and all due requisites complied with, being regularly pos- 

(u) R. V. Allen, 15 East. 346. (v)/d. t6. 
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sessed of the cause, may in all cases adjourn it to a sub- 
sequent Sessions. This power is incident to the authority 
of the Court, and is not prevented by the words of the 
Statute, directing the Justices at the said Sessions to de- 
termine the matter (w). 

The Sessions are to judge of the proper occasions for Adjoum- 
adjourning the hearing. But though the power of adjourn- proper on 
ment is inherent in the Sessioiis for their own convenience p^^"^"'^ *^ 
in hearing the Appeal, or for any other good cause, as the 
absence of a witness, 8cc. that power can only be exercised 
on Appeals regularly brought before them, that is to say, 
where all the conditions as to notice, &,c. which are the* 
acts of the party appealing, have been observed. — ^A Con- 
viction on 16 Geo. S. c, SO, made the 13th of July, was 
appealed against to the next Michaelmas Sessions, and (he 
party entered into a proper recognizance, but neglected to 
give any notice of Appeal conformably to the Appeal-clause^ 
which gave an appeal to the Sessions next after twenty-one 
days from the Conviction, *^ the Appellant giving six days 
notice,*' which last words weie considered as imperative, 
md not merely ^directory. The Justices at the first Ses- 
sions adjourned the Appeal ; and at the following Sessions 
it was dismissed on the objection of want of notice. Upon 
a rule for a mandtunus to the Justices to enter continuances 
and hear the Appeal, it was held, that the want of notice 
was a decisive objection to the first Appeal, and that the 
Sessions had not eveii authority to adjourn it, on account 
of its never having been properly entered'; for the Court 
said, the Sessions, having no jurisdiction for want of notice^ 
could not acquire to themselves a jurisdiction by an act of 
their own. The power of adjournment is only where the 
Sessions cannot conveniently hear the Appeal after it haa 
been duly entered (x). 

(w) R. r. Justices of Wiltshire, {x) R. d. Justices of OxforU- 
13 East. S52, shirv, 1 M. & S. 448. 

4. On 
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^y noto 4. On the hearing of the Appeal the Sessions can only 

Conviction take notice of the record of Conviction returned by the 

Justi^/ ^ Magistrate. Itiis was so held, though the Conviction so 

:filed differed in the nanie of the informer from the copy 

delivered to the Appellant at the time of the Conviction by 

the Justice's clerk ; the Case was as follows : — 

A Conviction on 48 Geo. S. c. 74. s. 13, having been 
appealed against, the Magistrate returned to the Sessions 
— a record of Conviction^ signed and sealed the 5th June 
1811, setting forth that the Appellant on such a day was, 
on the complaint of Isaac Mann^ convicted, &c. It ap- 
peared on the trial of the Appeal, that at the time of tbe 
Conviction, an instrument bearing the same date was re* 
gularly signed and sealed by the Magistrates, stating that 
the Defendant, on the same day, was, on the complaint of 
W. Bourne and I&aac Ottley, convicted, -Sec. A copy of 
this latter instrument had been delivered by the Justice's 
clerk to the Defendant, written on the back of the In- 
formation, which Information thereby appeared to be that 
of Isaac Mann, and not of fV. Bourne and I. Ottley, 
who were in fact the witnesses and not the informers. 

This copy was produced by the Appellant at the Ses« 
sions ; but the Court refused to let it be filed. They how- 
ever took notice of it as a memorandum or minute of the 
Conviction, and ordered that, which was returned on parch- 
ment by the Magistrate and filed, to be quashed, because 
of its variance from the above minute. This order of the 
Sessions having been removed by certiorari, a rule was ob- 
tained for quiashing it, which in efiect was to set up again 
the Conviction returned by the Magistrates : 

Upon argument, that rule was made absolute, and the 
order of Sessions quashed r the Court of King's Bench con- 
sidering the Conviction returned to the Sessions by the Ma- 
gistrate as the only one of which the Sessions could take no- 
tice, and that consequently they had done wrong in quashing 
it on account of the manifest mistake in the copy or merao- 

random 
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randum produced by the appellant {y)* It was said by the 
Court upon that occasion, that if the Justice had done 
MTong in returning an improper Conviction to the Sessions, 
he would be punishable ; but it clearly appeared that the 
copy delivered to the appellant was drawn up in the form 
he received it by mere mistake, for it was drawn up on the 
back of the information of the very person who was the 
true informer (%). The Court moreover refused to send 
the case down again to be heard upon the merits, for the 
Defendant having chosen to rely upon the formal objection^ 
was concluded by that election. 

The power of the Sessions to award costs on deter- Awarding 
mining the appeal must depend upon the Statutes by !^^\* ^" ^^' 
\t'hich the appeal is directed ; many of which expressly 
confer that power (a). But otherwise it is not incidental 
to the jurisdiction. 

(y) R. r. Allen, 15 East. S33» c. 19. s. ISO.-rll Geo.S. c. 19. s. 5. 

346. See Appeii'^ix, tit. Rent ; Order 

(t) /d. ih. . on 11 Geo. %% c. 19, confirmed wit^ 

(a) See lO Ann. c. 16. 8. 9.-« costs. 
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PART III. 



CHAPTER III. 

Of the Removal of Commitment or Conviction £y Habeas 

Corpus and Certiorari* 



Section 1. Of Removal by Habeas Corpus. 
Where the jp there be any fault or illegality in the commitment 

proper re- ... 

medy. alone^ the defendant may obtain his dischai^ by suing 
out a writ of habeas corpusj which may be granted by 
any of the superior Courts of Westminster in Term-Ume, 
or by a Judge of any of those Courts in vacation, directed 
to the gaoler, &c. in whose custody the defendant is 
detained. 

Though the King's Courts at Westminster have power 
to issue this writ, it is seldom sued out of any other than 
the Court of King's Bench by persons committed upon 
convictions by Justices, because the other Courts can 
only remove the body and the warrant of commitment, 
but cannot send for and examine and set aside the con- 
viction itself, which is the prerogative of the King's 
Bench. 

Prooeedio|;i Upon the delivery of the writ to the gaoler or other 
officer who holds the party in custody, the warrant of 
Commitment is returned along with the body of the pri* 

soner; 
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soneri'aj; and if it appears to be illegal or bsnflident 
upon the face of it, the Court before whom the writ ta 
returnable, quashes the Coniinitment, and orders the de* 
fendant to be discharged (b). 

The Court upon the return to a writ of habeas corpus 
can ohIj look at the warrant of Commitment itself. And 
therefore where a commitment was " until the party 
should pay a fine to the King," widiout specifying an; 
sum to be paid, the Court nevertheless refused to dis- 
charge him upon the Commitment alon^ till the Con- 
viction itself was brought before them by certiorari. 
Though when that was done, and it appeared that no' 
precise sum was there awarded, the defendant was dis- 
charged (c). 

The return should set forth the descripti<»i and autho- ^ton to. 
rity of the persons by whom the Commitment was made 
by describing them as Justices of the Peace, 8cc. (d) 

AAer the return is filed, the Commitment cannot be 
amended (e). 

But if the defect be not on the face of the commit- 
ment, but in the Conviction, the defmdaot, besides a writ 
of habeas corpus to bring up the warrant, must likewise 
sue out a certiorari directed to the convicting Magistrate, 
or to the Sessions if the Conviction has been filed there, 
to return the Conviction into the Court above. 

Tliis is also the only proceeding to be adopted where 
the Defendant is not in custody, but wishes to obtain an 
examination of the Conviction by the superior Court j 
which leads us in the next place to point out succinctly 
the mode of obtaining and proceedii^ uptMi that writ. 

(a) Carlh. 508. Lord Raymond, 1514. 

(b) See Itac. Ab. tit. Habta* id) 9 Lord Raymond, 980. 
Ctrpnt, 3, (() R. «, CatheralL FiuMlitu 

(0 R. o. Elirell, Str. 794. 3 266. 
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Section ^. Qf the Removal 'of the Cgmictidn '"by Cer- 
tiorari. ' ' 

^^'^^ The Certiorari is a writ issuing out of the Oown 

Oi&ce ia the name of the King, and. teste 'd by the Chief 
Justice jfy^, which the Court of King's Bench, by virtue 
of its supei^intendtng authority over ail Courts. of inferior 
criminal jurisdiction in the kiogdofn, has t>ower to award 
for the purpose of procuring an inspection of their pro* 
ceedings* 

No writ of jf ^r^it of eirror lies on summary Convictions (g), and 
therefore the writ of certiorari is .the only mode by which 
a revision of these proceedings by tbe superior Court can 
be/ obtained. , 

Of common it requires no special law to authorise this writ, for it 
"' * is a consequence of all inferior jurisdictions of record to 

have their proceedii^s removable for the purpose of 
being examined by the Court of I^iipig's Bench fAj. In 
this respect the proceeding by Certiorari differs firom a 
right of appeal; for whereas the latter does not exist 
unless created by express provision, the olberlies of 
course unless expressly taken away by Statute. 

The practice of taking away the Certiorari by^tatute, 
which Lord Kenyon thought had become too frequent, 
did not begin to prevail till the beginning of the reign of 
William die Tliird, not long after die introduction of ap- 
peals to the Sessions, which we have before observed, 
came into general, use towards the latter end of Charies 
the Seipond's reign* 

Kottakf^a The power of granting a Certiorari is con$ideredas 

rficatioiu"*' ^^ beneficial to the subject, that it is not allowed to be 
abridged b/any thing short of an express statutory pro- 
liibitiou (i)^ It is not therefore prevented by the words 

of 

(/) See Appendiit. {h) Per «olt, C. J. 1 I-ord 

(§•) R. V. liighton, Fortesc. 17?% Raymond, 469. 
WL v, LomaS| Coisb. ^97 » Ualt. (i) A strong inrtance of the 
«. I9i. maxim that t£e authority of the 

Court 
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of the statute einpowcring the Jostices to hear and finally 
determine (k). The effect of that espresaon being only, 
to make the Justice's determination final as to matter of 
feet (i). 

The principle that the Certiorari cannot be tdfceli away Cannot ht 
▼irtually or by inference^ but by express words fdone, is uii'by'ex^ 
clearly evinced hy the construction that ha^ beeo p»^ prwswoid*. 
upon the statute 22 Car. £. c. 1*. s. 6. the first Act wbicb 
directs an appeal from the Conviction of Justices of Peace 
out of Sessions. By that Act the defendant is empowered 
to appeal to the judgment of the Jastices of Peace in theif 
Sessions, and , may have his trial by a Jury there ; theo 
foHow these words^. '^ and no other Court whatsoever 
shall intermeddle with any cause or causes of Appeal 
upon this Act, but they shall be finally determined in the 
Quarter Sessions only." Notwithstanding this clause, it 
has been resolved, that after an Appeal to the Siessions, a 
trial, verdict and judgment there; a Certioruri might 
issue at the suit of the defendant. For, the Court sai(^ 
a Certiorari does not go to try the merits of the question^ 
but to see whether the limited jurisdiction has exceeded 
its bounds. The jurisdiction of the King's Bench is not 
taken away unless there be express words to take it away* 
This is a settled point (m), Agaui, it has been b^ld, tbat 
the clause in the Act of £ Car. £. c. 23. s. 36^ that 
'' no writ or writs of Certiorari shall supersede execution 
upon any order of Justices made in pursuance of that 
Act, but that Execution may be had thereon nolwitb- 
standing such writ;^' does not prevent the removal of 
such proceedings by Certiorari^ though the execution of 
them is not thereby suspended (n). 

Conrt of Ring's Bench to issne a EHe. c. 9, refatiof to the power 

Certiwari for the removal of in- of Commissioners of Sewers. The 

ferior proceedings^ can only be case is reported in 1 Mod. 44. 
retrenched by rery positive and (k) 2 Hawk. P. C. c. ^7. s. 23. 
express words in an Act of Par- {I) 3 Mod. 95. fost^ p. 214. 
liamtnt, occurs in a case cited (m) R. «. Morely and Qtbers, 

by Lord Holt, 1 Lord' Raymond^ 2 Burr. 104a 
469y upon the constrnction of 13 (n) Anon. 1 Barnard. 245* 

The 
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The statute 36 Geo. 3. c. 60. 8. 9, giving an Appeal 
to the Sessions from the Convictions of Justices under 
that Act, declares that the determination of the Justices 
there shall be finaL But this was held not to prevent 
the defendant, after an Appeal tried and determined at the 
Sessions, from suing forth a Certiorari to remove the 
proceedings* Lord Kenyan upon that occasion said^ 
^' that it would be against all authority to hold that the 
Certiorari is virtually taken away: for that^ being a 
beneficial writ for the subject, cannot be taken away with« 
out express words, and it was much to be lamented in a 
variety of cases that it was taken away at a]l (of*. 
Not hy ge» Neither is a general reference to offences created by a 
veuce to former Act in which the Certiorari is taken away suffi* 
^^""^ ^^ cient to take it away in the subsequent one : but for that 
purpose the prohibitory clause must be either repealed 
specially or understood by necessary intendment. — ^Thus, 
the Statute 13 Geo. 1. c. 23, for regulating the woollen 
manufacture creates several penalties for offences therein 
specified, and gives an Appeal to the Sessions, but takes 
away the Certiorari both as to the order of the Justices 
out of Sessions, and also as to the order of Sessions upon 
Appeal. Afterwards the Vagrant Act 17 Geo. 2. c. 5. 
8. 5, enacted, '' that all persons convicted of offences 
under the above-mentioned Act of . 13 Geo. 1. c. Q/6. shall 
be deemed incorrigible rogues, and s. 7 8c 9> empower 
the Justice to commit to the next Court of Quarter Sea* 
^ions, which may inflict a term of imprisonment not 
exceeding two years. The latter statute has no provision 
relativie to the Certiorari, Upon a motion for a writ of 
Certiorari at the suit of a defendant to remove two several 
instruments, viz. a Conviction by a Justice for an offence 
against the Act 1 3 Geq. 1 , and like^ ise an order of Sessions 
made on comm^tfuent pf the d<gfendant to the Sessions 

(o) R. ». Jukes, 8 T. R. 54e, Cowp. 523* R, v. Hubc, 5 T. K. 
,$44. See also Hartley v, Hpokf, ^2, > 

pursuant 
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pursuant to 17 Geo. 2. for another offence under tlie 
same Act of 13 Geo. 1, the Court held, that though the 
Certiorari could not issue as to the first, being wholly 
under 13 Geo. 1. by which the Certiorari was taken 
away, yet that the second was removable^ being a pro- 
ceeding under 17 Geo. 2. which contaiued no express 
exclusion of the Certiorari. And to that extent the writ 
was granted (p). 

But even where a Statute in express terms declares Not takes 
that the proceedings shall not be removed by Certiorari, p^Kcutor. 
this does not prevent its issuing ^t the suit of the pro- 
secutor. For, to restrain the prerogative of the Crown in 
this particular, there must either be express words for 
that purpose, or an intention manifestly appearing upon 
the Act, that the Crown as well as the subject should be 
prohibited from removing the proceedings (q). This is a 
reasonable construction of a provision whose object is 
only to prevent delay, which cannot be the pojtive of the 
prosecutor. And it is in fact beneficial to the subject 
that this privilege should exist on the part of the Crown ; 
for in several instances where th^ Certiorari is taken 
away from the defendant, the Attorney-General has 
assisted defendants, where a doubtful judgment has been 
given below, to have their cases re-ponsi4ered, by applying 
for the Certiorari on the part of the Crown (r). 

2. When a writ of Certiorari is ^ppjied for, it is either Manner of 
at the instance of the Crown, or of the Defendant. the suit of 

First, where the application is at the suit of the Crown, 
it is either by the Attorney-General ex officio; or by the pri- 
vate prosecutor. In both these cases alike, it issues of 
course, and without assigning any grounds (s). Neither 
are the restrictions and limitations as to the time of suing 
out the Certiorari^ nor other regulations, as to notice, re- 

(p) R. V. Terret, $ T. )R. 734. (r) By the Attorney-General, 

{q) R. V. Alien, 15 Eait. 341, 15 East. 337. 
342. (») 2 T. R. 89. « Hawk. P. C. 

c. 27. s. 27. 

cognizances^ 
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By Aitor- 
ney-General 
ex ojicio. 



By private 
prosecator. 



cognizances^ and the Hke^ attached to an application by tfae 
Crown or the prosecutor (f). Besides the authority of 
practice, it has been solemnly decided by the Court upon a 
review of the subject, that the general words of the 
Statutes restraining the issuing of writs of Certiorari, do 
not apply to Prosecutors (u). 

There is this distinction between an application by the 
Attorneif^General officially, and that by a private prosecutor, 
viz. that in the former, the writ is of absolute right, but in 
the case of an individual prosecutor, though the writ issues 
of course, yet upon cause shewn, it may be suspended {w). 

The right of the Attorney-General Xohfise the writ as 
of course, is not confined to cases where it is sued out oq 
behalf of the prosecution ; but it is the established practice 
of the Crown-office, that the Attorney^General is entitled 
%o it absolutely in all cases. And though a Statute ex* 
pressly take away the Certiorari from the Defendant, or 
he cannot have it without laying a special ground by affi- 
davit, yet the Crown, if the Defendant be one of its 
officers, or if for any reason, it take up his defence, may 
have a Certiorari in the name of the Defendant, without 
laying any special ground (x) : and without regard to any 
restrictions imposed in ordinary cases, as ta the time of 
applying for it (y). Where this is done, the Attorney- 
General by bis signature authorizes the Defendant's clerk 
in Court to tipply to the Court, or to a Judge in vacation, 
and a rule is thereupon drawn up of course. And no re- 
cognizance is necessary upon a writ so obtained. 

The writ for the private prosecutor is obtained, if in 
Term-time, by counsel's signature to a motion, which 
being handed to the officers of the Crown-office, a rule is 



{i) 1 East, 298. 303. note (d). n. 2. 4 Bnrr, 2458. 

R. V. Farewell, 2 Str. 1209; and (or) 1 East. 303. note (rf). * 

S. C. 1 £a;8t. 305, from a MS. Burr. 3458. R. v. Stannard, 4 

note. T. R. 161. 

(it) Per Lord Keoyon, i East. (y) R. v. James, M. 26 Geo. 3» 

305. 1 East. 303, note (d). 

lw)2 Hawk. P. C. c. 27. s. 27. 

drawn 
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drawn up for issuing the writ^ which is therenpon given 
out from the Crown-office. In vacation application is made 
to a Jadge of the Court of King's Bench at chambers, 
and the rule drawn up upon his^^^. 

But though the Certiorari is demandable of right by the At the suit 
prosecutor,' it is discretionary in the Court either to grant fendant. 
or refuse it at the prayer of the Defendant (z). Ilie first 
application therefore is for a rule nisi, if in Term-time. 
Some special ground must be laid before the Court by affi- 
davit on moving for the rule (a). A slight ground will, it 
has-been said, be fiuffici^nt, but there must be some (&)• 
In Vacation, it may be obtained by a Judge's order, upon 
special application and cause shewn by affidavit. 

By a rule of Court, Pasc. 1 Ann. JJ. R. (c), no Cer" Whew sua- 
tiorari shall be granted to remove orders of Justices from Appeau 
Mrhich the laW has given an Appeal to the Sessions, before 
the matter be determined on the Appeal, or the time for 
appealing be expired, because it hinders the privilege of 
appeahng. 

This rule must be taken advantage of upon the motion 
to file the order ; for, after it is filed, it is too late {d). 

By the interpretation put upon this rule however, if a right 
of Appeal to the Sessions is given to the Defendant alone, 
to be brought within a certain time, he may waive his right, 
and apply for a Certiorari before the time of appealing is 
expired (e) ; unless expressly restricted by the Statute (/). 

llie 

(z) 3 Ha^k. P. C. c 27. s. 27. the writ be sued ont for the de« 

(a; 2 T. K. 90. fendants in vacation, by a Judge's 

(6) Per Builer, J. ibid. The order upon affidavit, 

rule is said to have obtained ever (c) 1 Salk. 146. 

since the lime of Charles the (d) Per Holt, C. J. 1 Salk. 136. 

Second, ib. and see R. «. Abbott, U) R. v, Harman, Andr. 343.* 

l^oug. 550. n. It appears, says (/) An instance of such partial 

Mr. J. nuller, 2 T. K. 90. from restriction of the Certiorari though 

a case preserved in Sir £. Nor- not usual, is found in the statute 

they'6 notes, M. S5 Car. %, that 12 Geo. 2. c. 28. s. 5, 6, against 

It was then held as clear law that excessive gaming ; which, after 

a C«r<u)rartoughtnotto be granted giving the party grieved an Ap- 

in vacation, but in open Court, peal to the Sessions, enacts (s. 6.) 

and upon a ground shewn. It cs " that no, conviction or jiidgment 

aow however the practice to let «hall be removeable into any 

Court 
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Tlie only cases where the issuing of the Certiorariit 
■nspended by the privilege of Appeal, are those in whicb 
both parties have that privilege ; and then rniljr if a certaia 
time b fined for bringing the Appeal (g). For if onl; tbe 
party applying for the Certiorari has the right of appeal- 
ing, he may waive it : and where both are entitled to it, 
yet if no time be fised for tM'inging the Appeal, it is no 
objection to the writ of Certiorari issuing, for if it were, 
the. writ might never isaue at all: and the rule of Court 
above-mentioned is to be understood in that sense (A). 

^ (^/- But while an Appeal is depending at the Sessions there 

ing Appeal csn be no Certiorari:— 

''f™^^' A person had been committed by two Justices to the Ses- 
uons under the Vagrant Act, against which Commitment 
he bad appealed. While that Appeal was depending a 
Certiorari had been granted to remove tbe proceedings, 
and afterwards a rule was obtained to shew cause why 
it should not be quashed. The Court were all of opini<Mi 
that no Certiorari could issue then, and therefore that it 
must be quashed; for the M^;i3trate had committed to 
tbe SesuoHs, and the vagrant bad appealed : so that both 
par^ had agreed that there should be an Appeal lo tbe 
Sessions, and therefore the Certiorari ought not to issue 
till the Sessions bad determiued the case (i}. 

Kcfowd. But even where there is no objection to the Certiorari 

i$suii% before tbe time of appealing is expired, yet the 
Court, in the exercise of its discretion, will refuse to grant 
it, if upon the afSdavits in support of the application it 
appears that the ground alledged for it, b more pro- 
periy the subject of Appeal (A). 

Section 



process, mdii tnch order or other (i) R. v. tJpaTTow and Anotbcr, 
proceeding Bball have been first t T. R. 196, note(s). 
removed to, and judgment »nd (*) Ptr Lord Mansfield, R. ■. 
dftenn illation made thereon by WhitbreBd, Doug. 550. In R. ■. 
tbe Cosrt of Qaarler ScBBiout." Eaton, S T. R. 90. where the 

Coert 
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Section 3. Of the Time of issuing Certiorari, NoticCj 

^ and Recognizance. 

There are several statutory regulations concerning the Regulation 
issuing of the writ of certiorari, in regard to time, notice, i&suing. 
and security for costs. 

With regard to the time, and also the notice necessary, 
it is enacted, by 13 Geo. 2. c. 18. s. 5, ^'That for the bet- 
ter preventing vexatious delays and expence occasioned 
by the suing forth writs of certiorari for the removal of 
Convictions, 8cc. before Justices of the Peace, no writ of 
certiorari shall thenceforth be granted, issued forth, or al- 
lowed, to remove any conviction, order, &c. made by or 
before any Justice or Justices of the Peace, or the Gene- 
ral Quarter Sessions, unless such certiorari shall be moved 
or applied for within six calendar months next after such In six 
conviction, order, &,c., and unless it be duly proved upon 
oath, that the party suing out the same hath given six 
days notice thereof in writing to the Justice or Justices, Noticen- 
or any two of them (if so many there be), by and before 
whom such conviction, &c. shall be so made, to the end 
that such Justice, or the parties therein concerned, may 
shew cause against the issuing or granting the said cer^ 
tuyrartJ* 

The six days notice must be given to the Magistrates 
previous to the application for the rule to shew cause. 
The service of that rule, though more than six days be 
given upon it, is not a sufficient compliance with the 

Conrt at first refase<) to grant a to sach facts as appeared upon 

Certiorari withont some cause the face of the Conviction, other* 

shewn, it is said that the de« wise they could not furnish a rea-- 

feudant's connsel then oflfered an son for granting the Certiorari^ as 

affidayit of the merits, which be- they could not be taken notice of 

ing read, the Certioruri was upon the Conviction being brought 

granted. This expression how- op. 
erer, it is presnmed, must apply 

Act. 
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Act (I). The want of such previous notice 'a tlierdW 
a good cause to be shewn against making the rate abso- 
lute (m) : or even if the mle hui been made abn^Ble, and 
the writ issued, the Court will supercede it on the ground 
that no notice was given prerious to the moving fw the 
lule nisi (n). 

These restrictions however, it is 1o be remetnbereii, do i 
not attach upon applications on behalf of prosecalora, not I 
upon those made by the Atloroej-GeBeral offiodl; on ac- 
count of a Defendant (o) . \ 

A further condition to be observed before a eertionti 
can be oblained by tlie Defendant, is that of giving kco- , 
rity for costs, Sic. litis is io some instances regnkted bj 
particulau- statutes, as by 5 Atm. c. 14. ». %, and l6Geo. 
S. c. 30. 81 19, in cases relatiog^to Gameaad'to De«: 
In other cases Uie Defendant is oUiged, befoK be cu 
have a certiorari, to enter intaa Recognizance to paj . 
Ae prosecutor his costs and charges (pj> . . | 

This practice 'a founded upon an ejUensioD ol the kV 
lowing dauEein the slat 5 Geo. 2. e. iQ.s. 1. — " Whereat 
in many cases where bis Majesty's Justices of the Peace 
l^liiw are empowered to give or make judgments or or- 
ders : And whereas (s. 2.) divers writs of certiorari bare 
been procured to remove audi judgnents or orders into 
his Majesty's court of King's Bench at Westminster, » 
hopes thereby to discourngc and weary out the partia 
concerned in sudi judgments or orders by great delays or 
expence : It is therefore enacted, that no ctrtioruH shallbe 
allowed to remove any luch judgment or order, unless ifae 
party prosecutiiig such certiorari, before 4he allowipce 
thereof, shall enter into a recognizance with sufficient 
sureties before one or mote Jnfltices of the Peace of (Im 



(I) R. V. Jnsticps of Glamor- fa) Anlt, p. 3lS. 
CaiiRliiro, 5 T. K. 279. fp] See tbe Form of a Bcco^- 

(n) Id, ib. Dizaocc, io the Appcpdix. 

(n) R. <^' Nicliols, 5 T. R. 
28). 

count; 
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county 0r place, or'Mfore the JuHices at their QoSHler 

Sessions where such judgment or order shall have tbeen 

made, or before any Judge of the Kuigs Bench, m the 

sum of ^50, with condition to prosecute the same at his 

own costs i^nd charges with effect, without wilful or affected 

delay, and to pay the party in whose favour such judgment 

was given within one month after such judgment or order 

shall be confirmed, his full taxed costs ; and in case tlie 

party ahdl not enter into such recognizance, or shall not 

fulfil die conditions, Che Justices may proceed upon such 

judgments or orders as if no such certiorari had been 

granted." The third section directs the recognizance to 

he certified into the Court of King's Bench, and filed with 

the cerHorarif and order or judgment removed ; and gives Atfacfcmcat, 

a power of enforcing it by attachment, upon affidavit of 

fion^payment within ten days after demand. 

This statute, it will be observed, mentions only judg" 
mentt and orders^ and on that account seems at one time 
not to have been onderstood to apply to Convictions. For 
it appears by a case which occurred in Michaelmas Term 
06 Geo. 3. (q)y that it was not the practice to require la 
recognizance on removing Convictions ("^ J.- but, as by the 
practice of the Court no attachment can issue for the 
costs where there is no recognizance, the Court in the case 
alluded to declared, that for the future they would not 
grant a certiorari to remove a Conviction, without com- 
pelling the party first to enter into a recognizaiice f rj. 



(g) R. r. J^nkinson, 1 T. R. the bar as an anthoiity for grant- 
s'. As an argument that the in^ the attaehoient was 13 Gee* 
words of the statute would not in 2. c, itf. : but th.it act, of which 
strictness comprehend C(»nvic- the 5th section ali>ne nIaUs Co 
tions, it may be observed, that in the dubject, is con6oed to tlie lias 
13 Geo. 2. c 18. 8.5, which re- ofsuin^Oiit the Certiorari^ with- 
Jatcs to the time of suing out the out any allusion to coit8» This it 
Cer/iorori, the Act expressly cnn- therefore proba'uly a niistike for 
merates Couvictions, as well as 5 Geo. 2. c. 3, upon which the 
ja dements and orders. reco:(iiizince and att&chmeni are 

(r) According to the report founded. 
(1 T. R. %t*) the act referred to at 

Accordingly^ 
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Accordingly, since that time the practice has uniformly 
been to require a recognizance before the allowance of a 
certiorari, in all cases of the removal of summary Cob- 
victions from before Magistrates ; except in the case of 
Game Convictions before noticed, which are regulated by 
the statute 5 Ann. c. 14. 

The title of this Act, 5 Geo. 2. c. IQ^ it is observable, re- 
lates only to orders and judgments made on appeal, from 
which a doubt has been suggested^ whether its provisions 
are applicable to Convictions on those statutes which do not 
give any appeal to the Sessions (s). However, the first sec- 
tion of the statute refers generally to orders and judgments 
made by Justices of the Peace, and there seems no suffi- 
cient reason for confining the words ^' such judgment or 
order," in the section above recited, to orders made on ap 
peal. Accordingly, in a case arising upon the statute 5 
Ann. c. 14, which gives no appeal to the Sessions, it was 
taken for granted that the regulations of 5 Geo. 2. c. 19, 
were necessary to be complied with (t). And in practice 
a recognizance is required, without any distinction whether 
there has been an appeal or not. 
Sureties. According to the construction put upon thb and the 

. similar provisions in 5 Ann. c. 14, there must be a recog- 
nizance by two sureties in ^50 each, and the statute is not 
. satisfied by a recognizance of the Defendant and two sure- 
ties each in £25 ; and the recognizances are now accord- 
ingly so taken. 

Though the words of the Act seem to require the party 
himself to enter into the recognizance as well as the sure- 
.ties, yet in practice the words " with sureties" are con- 
strued '^ by sureties," and the recognizance is acknowledged 
only by the sureties ("w J. 

The 

(s) See 8 T. R. 218, note (6). (u) This is sanctioned by tlie 

(0 R. V* Dunn, 8 T. R. 217. construction put upon the stit.3 

See the Form of a Recognizauce, . Jac. 1. c. 8, which provides, '* tlitt 

in the Appendix. no execution shall be stayed on 

writ 
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TTie recognizances are returned by the Justices along 
with the certiorari to the Crown Office, and filed. 

The special regulations as to security for costs appointed ^^^^^ 
by 5 Ann. c. 14, in cases relative to the Game^ are not Coaviction:. 
repealed by the general Act, but remain in force and must 
be observed (v). That Act requires (s. 2.) that the party 
against whom the Conviction shall be made, shall, before 
the allowance of the Certiorari, become bound to the per- 
son prosecuting the same in £60, with such sufficient se- 
curities as the convicting Justice shall think fit, with con- 
dition to pay to die prosecutors within fifteen days after 
such Conviction (confirmed) or procedendo granted, their 
full costs and charges. 

There seems to be no reason, if the necessity of a re- 
cognizance be considered as founded upon the peremptory 
provisions of 5 Geo. 2. c. 19^ why it should not be requi- 
site in Convictions on the Game Act^ 5 Ann. c. 14. ; for 
though that act requires a bond to be given to the prose- 
cutor as a security for the costs, yet the 5 Geo. 2. c. 19 
makes no exceptions, and should therefore seem to be 
cumulative in those cases, and to add the security of a 
recognizance to that already required by bond. But, how- 
ever that may be, in practice, a recognizance is never re- 
quired on the removal of convictions under the 5 Ann. 
c. 14, the bond being considered as supplying the place 
of a rec<^izance (w). 



writof«rror on judgment, nnless been held imfficient, the words 
the person in whose name such *' with sureties'' being construed 
vrit of error is brought, witli two as if it were ** by sureties.*' Dix- 
tufficient sureties such as the on o. Dixon, 2 B. & P. 444. 
Coart shall allow, shall first be (v) 8T. R. 318, note (6). 
bound to the other party by re- {w) In consequence of this con- 
cognizance in double the sum ad- struction the prosecutor in these 
jndged to be recovered by such cases is in a worse condition than 
judgment, with costs, &c." A re- in others, for he cannot have an 
cognizance of bail in error upon attachment for the costs, that be- 
this statute, by two sureties with- ing granted only where there is a 
out the Defendant himself, has recognizance. See post. Costs. 

The 
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The security in these cases b by bond (jc) returned with 
the Certiorari, instead of the recognizances^ as in oth^r 
cases under the 5 Geo. 2. 

That bond is not returned with the Certiorari, ag the 
recognizance is^ but remains with the prosecutor to \thom 
it is given. 

It does not seem to be settled whether this bond must 
be given before moving for the rule nisi {y). 

The conditions as to recognizances, like the others that 
have been mentioned, do not attach upon applications, bj 
the prosecutor, or jthe Attorney-General ex officio. 



Section 4. 0/ the Direction, Effect, and Return 

of Certiorari. 

Direction of 1. The Writ is directed to tiie Justices by w^iom the 
the writ. Conviction was made; or, if it. has been retimed to the 
Sessions, is directed generally to the ^ Justices assigned to 
-keep the peace in and for the county of, &c." 

According to Mr. Serjeant Hawkins, if a person who 
ought to certify a record die having such record in his cus- 
tody, 2l' Certiorari may be directed to his- executor or ad- 
ministrator to certify it {z). 

It seems however, that upon aConvicUon which oi^ht 
to be returned to the Sessions, the Certiorari may be di- 
rected to, and the return made by, the Sessions. For the 
Justices out of Sessions are sypposed to return their pr(h 
ceedings there(a). 



(jp) See the Form of the Bond, (z) « Hawk. P. C. c. 27. 
in the Appendix. s. 43. 

(y) See a T. R. 218, note. (o) Semb, 1 Str, 476. 

2. Tht 
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2. The writ is of noeiCect, unless delivered before Ae Deii-eiy. 
time for its return is expired (6), 

3, The writ of Certwran" from tlie time of its delivery Effecuof. 
nipersedes the authority of the Magistrates below ; and 

all 9ub!iec)iiei)t proceedings are void (c) : besides being a 
contempt of llie Court of King's Bench) for which ihe 
Magistrate is liable to attachment and fine [d). Its hav- 
ii^ that operation however is only on condition that tlie 
proper recognizance required by 5 Geo. Q. c. 19- s. 2, has 
been entered tnto(e) : for by the e^ipress provisions of that 
statute, if the conditions there required have not been ob- 
served, \he Justice below may proceed. And till this 
has been done, the Court will not compel them to return 
the writ (_/"). The delivery however of a Certiorari, 
with these necessary conditions duly performed, operate! 
as a supersedeas for ever, though nothing further be done 
upon 'U-(g). 

It is the duly of the Magistrate therefore, upon receiving 
tlie Certiorari, to yield obedience to it by returning all 
the proceedings comprehended in its mandate, not only - 
previous to the date of the teste, but such also, if any, as 
originated after the teste {h). 

But though the Magistrate has no further power aiUr 
the delivery of the writ regularly sued out, to do any fresh 
act, yet, it has been said, that if a Certiorari come after 
an adjudication made, but before the convicting Justices 
have agreed upon the amount of the fine, it is no con- 
tempt in them to lit the amount in oider to return their 
judgment complete {i). 



iwk. P. C.C. 

C.27.S.64. (A) s! Lnrd Rayiiuinr), S"6. lb. 

Ill) 1 MoJ. 4*. 1 Lord Ray- 130... l^alk. 149. 1 ^:ilsl. a98, 
■ ■"" (i) R n. Elwfll, a Lord Ray- 

mond, l.'il4'. S Str. 795; li lit see 
coaira, Yelv. 33. Oalt. c. 195. 



If 
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No stay of 
begun. 



"Return how 
enioroed. 



Making the 
return* 



If before any Certiorari awarded, a warrant of distress 
has been made and delivered to the constable who has dis- 
trained the goods, he may proceed to sell ; for the Certio- 
rari under such circumstances has no operation upon the 
execution which was begun before it issued : nor has the 
Court of King's Bench any power over the warrant so pre- 
viously granted, so as to make a rule upon the constable 
to return it (A). 

4. If the person to whom the Certiorari is directed ne- 
glects to return it, an aliaSf and after that a pluries lies, 
and lastly an attachment (/). But in practice the mode is 
to take out a rule upon the Magistrate or person whose 
duty it is, to return the writ. This is a side-bar rufe(m), 
ind the party to whom it is directed is thereby ordered 
to return the writ within so many days after notice of that 
rule. But the Court will not compel the Magistrate be- 
low to return the writ, unless the conditions of the 
5 Geo. 2. c. 19> as to a recognizance, be properly fuU 
filled (//). 

The manner of making the return is as follows : viz. on 
the back of the Certiorari should be inscribed '** The an* 
swer of, &c. ." The style and authority of the per- 
son making the return should be here specified (a) f below 
which is inscribed, ^' The return of this writ appears by a 
certam schedule annexed thereto." This is usually signed 
by the Justice or person making the return; but it is 
sufficient if the name and style appear in the return, 
though not subscribed (p). If the Certiorari be directed 
generally to the Justices assigned to keep the peace in the 

county of, &c. , as is the case where it is directed to 

tlie Sessions, the return is in these words, '^ The answer of 
A. B. (the chairman) and the Justices assigned to keep the 



• (h) R. V. Nash, 2 Lord Ray- 
mond, 990. 1 8alk, 147. S, C. 

(0 Dalt. 195. 

(m) 1 Eastt 299. 



(n) 8 T. R. 215. 
o) 3 Lord Raymond, 9llO. 
} Anon. 6 Mod« 43. 



8 



peace 
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pence id and for the county of /' and signed liy lli« 

chairman, or only sealed. 

The return must certi^' the record itself, and will be bad 
if it only certifies the tenor thereof f^ J. 

The return should regularly be under seal (r), as the tJider ml, 
writ enjoins, but in practice it seems not to be considered 
indispensable. It is made, as every record ought to be, 
upon parchment : and a return is said to have been quashed, 
because it was upon paper instead of parchment (t). 

The iintruinents to be returned are inclosed with the Fiiini- 
«ril and certificate, and sent up tc^ther to be remitted to 
the Crown Office, where they are filed with other criminal 
proceedings in a bundle of the term in which the writ is re- 
turnable. 



It is not usual for the convicting Justices to draw up a Pntciin h 
formal Conviction, in the first instance, in every case in upCan«i^ 
which a penalty is inflicted ; but to make minutes of the *''"<* 
proceedings (without attendiiig to the precise fonn) at the 
lime of pronouncing the judgment, from which they may 
afterwards, if occasion require, inake out a regular Convic- 
tion to be returned to a writ of Certiorari. And it is by 
no means unusual to draw it up in form after the penalty 
has been levied, nor is ihere any objection to tliis mode, 
provided the facts warrant them in stating what they do(/). 
Fur where it appeared, that a warrant of distress issued 
against one S. Simmons, on the 2Uth of October, under 
the band and seal of the Magbtrate, in consequence of 
^thich he applied to the Magistrate's clerk, wlio funijshed 
him with what purported to be a copy of a Conviction^ 
dated the Sd of Oc(uber„and tnkeu from, an original, signed 
by the Magistrate : and that Simmons having afterwards ob- 
tained a Certiorari to remove the Conviction, the Miigistrule 



^'orrnrnunf RetiirDs, secAppea- 188. KcBarker. 
■Wj lit Certwrari. 
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returned thereto a record in a different form from that 
furnished to Simmons; both bearing date the 3d of Oc- 
(ober^ though it was sworn that no formal Conviction had 
"* ~ ' been signed by the Magistrate till a fortnight afterwards, 
The Conviction returned to the Certiorari was drawn out 
inpre at length, and iu a more formal shape, than the one 
of which the Defendant had received a copy. A motion 
was made for a criminal Information against the A^agistratc, 
grounded on these facts^ and on the allegation that 6'm- 
9^10/15 bad been misled, and induced to incur an unneces-' 
sary expence by receiving a copy pretended to be authentic 
of a Conviction which appeared to be faulty. The Court 
refused to grant the Information, saying, that if the Ala- 
gistrate had done no more than return the Conviction in a 
more formal shap^, instead of sending it up in the informal 
shape in which it was first drawn, and supposing that the 
facts, as they really happened, would warrant him in the 
return he had made, it was not only legal, but laadable in 
him to do as he had done, and he would have done wrong 
if he had acted otherwise (u). The Court there also re- 
cognized the practice as alluded to above^ and observ^, 
that it is no objection to say, that a party may be thereby 
induced to incur unnecessary expence^ in suing out a Cer- 
tiorari to get rid of an informal Conviction ; for a mere 
informality in the manner of drawing up the Conviction 
ought not to be the inducehfient for removing it, but some 
substantial defect in the justice or legality of the proceed- 
ing before the Magistrate. 
^xamioa- It iis sufficient to return the Conviction in due form, 
n^"d not^be ^'ithout returning also the examinations and affidavits taken 
returned. j„ j|^g proceeding (v). 

Impertinent All matters introdiiced into the'return by way of expla- 

^^ ^' notion or otherwise, except those expressly ordered to be 

certified^ are impertinent^ and will be altogether disregarded 



(u) R. V, Barker, i East. 188. (v) An^^, Loft. 348. 
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bj the Court (w) : and can neither affect the Conviction 
nor supply any defect in it. 

If the tenor only of the record be returned instead of the '^*15^ 

•^ ^ ^ quashed. 

record itself Car^, or if instead of sending up a formal Con- 
viction, die affidavits only, and warrant to distrain, be re-' 
turned (^^, the return is imperfect. In such case, the re-, 
turn is quashed and a new Certiorari granted upon mo- 
tion (z). 

As a writ of error can remove no record which mate- Variance 
rially varies from the description of that set forth in the writln^rc'- 
writ, so neither can a Certiorari, Thus, sl Certiorari was *'*'""• 
to remove an order concemingybreig/i salt, the order re- 
turned appeared to be concerning salt only ; the return was 
held ill (a). So, if the record of a Conviction returned 
vary from the description in the writ, as to the names of 
the Justices by whom it is said to be madefd^: or in the 
name of the parly convicted (c), it is a bad return. 

Likewise,, if the mandate of the writ be to remove all 
proceedings against A. and B., it will not remove a pro^ 
ceeding against A. alone (d). But conversely, a writ to 
remove all proceedings against A. will remove those in 
which A. is included jointly with others (e). 

When the record returned is for any of the foregoing Quashing 
reasons not well removed, nothing is before* the Court ^^^ return. 
upon which it can proceed (/). In that case there- 
fore the Court will jquash the return, and award a new 
wiitrg;. 

If upon examination it appears that the Certiorari issued Procednid^. 
improperly, it may be superseded even after the return has 

(it) 2 Hawk. P. C. c. 97. s. 75, (d) R. v. Baines, 2 Lord Raym. 

po$t, p. 231. 1199. I Salk. 157. S. C. 

{x)l Salk. 147. (e) 2 Hawk. P. C. c. 27. s. 85, 

(y) K. V. JUevermao, 1 Salk. it is so laid dowu in regard to iu- 

148. dictments. 

(») 3 Salk. 80. (/) Anon. 3 Salk. 80. 

(a) 1 Salk. 145. 3 Salk. 79. (g*) R. v. Bainei, 2 Lord Raym. 

{b) X Sid. 448. 1 Keb. 102. 129. 1203. 3 Salk. 79, 80. Ashley's 

282. case, 2 Salk. 479. 

(c) 2 Hawk. P. C, c. 27. s. 86. 
2 Salk. 452. 

^ been 
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been filed; and die return may bd taken off the fi\e(h). 
After that has been done, a procedendo may be awarded, 
and the recdrd remanded. But no procedendo can issue, 
till the Certiorari and return be taken off the file(i): 
therefore, till the motion is made and granted for that pur- 
pose, tfaetnoUon for a procedendo is premature f/:^. 
B«iu If the Defendant, at the time of removing the Convic- 

tion, be under commitment, the Court, upon the return 
being filed, may bail him till the validity of the Conviction 
be determined. This was done in the following case : — The 
Defendant was convicted of keeping an ale-house without 
licence, and was thereupon committed for a nionth, as the 
Act directs. After he had lain a fortnight, he brought a 
Certiorarif and upon the return of it he was admitted to 
bail; the Court being of opinion that if the Conviction 
M as confirmed, they could commit him in execution^ for 
the residue of the time (I). But in a case of commitment 
under the Vagrant Act, 17 Geo. 2. c. 5, the Court having 
refused a Certiorari on the ground of an appeal depending 
at the Sessions, rejected the Defendant's application to be 
out on bail till the appeal should be decided (m). 



?. 



Seciion 5. Proceedings in King^s Bench after Return 

of the Conviction, 

We are in the next place to consider the proceedings is 
4he Court above, upon the Conviction after it has been 
properly removed into that Court. 
Jfo pkato ]. It seems to have been thought regular at one time to 
lioa. allow the Defendant to ple^d to the Conviction matter 

impeaching the jurisdiction of the Magistrate. This is 
reported to have been done in one of the earliest cases in 

(h) 1 Burr. 4£8. (I) R. v. Reader, 1 Str. 531, 

(i) 4 Burr. 2459. 6 Mod. 4^3. (m) 2 T. S. 196, note* 

{k) 4 Burr. 2469. 

which 
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^'hich a summary Coffiviction by a Justice .was brought b^ 
fore the Court ; viz. in Gardner^s Case, in which, according 
to the report, a person had been committed by a Justice 
for going armed, on the statute 33 Hen. 8. c. 6; and he be- 
ing removed by habeas corpus, and such facts disclosed by 
affidavit as shewed the case to be no offence against the 
statute, the Court commanded a plea to be drawn, com- 
prising the whole matter, which was done, and when it was 
confessed, the party was discharged ("n J. 

This was in the 43d of Elizabeth. But at a later 
period, (3d Anne) when a party who had been con« 
victed before a Justice upon the 27th Eliz. c. 7, of cut- 
ting down trees, offered to plead a title to the trees, 
the majority of the Court, consisting of three Judges^ 
against the opinion of Lord C.J. Holi, refused the plea. 
The Chief Justice was for allowing it on the authority of 
Gardnei^s Case : and Powell, J. admitted, that if the record 
of that case could have been found, he should have con- 
sented to receive tlie plea, but no such record being dis- 
covered, he thought there was not sufficient precedent to 
warrant the Court in admitting a plea to a summary Con- 
viction; and that if the Justice had not jurisdiction the 
proper remedy was by action (o). 

No attempt appears to have been since made to renew 
this practice; and according to modern usage, no plea 
is admissible to a Conviction, nor does the Court, in exa- 
mining the Conviction, take notice of any thing but what 
appears upon the face of it. They will not therefore re- 
ceive affidavits that the fact was done in assertion of a 
right, though that, if true, would oust the jurisdiction of 
the Magistrates (p). Nor will the Court notice any facts 
in the return to impeach the. Conviction (q). So neither 
will it advert to any thing stated in the return to supply 

(n) Gardner's case, Cro. Eliz. (o) R. v, Bornaby, 8 Lord 
8S2. 5 Co. 7% S. C. by the name Raym. 900. S Salk. S17. 
of St. JoUn's case. (p) R. v. BuUen, l Salk. !?68. 

(^q) R. V, ListoB, 5 T. R. 341. 

what 
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Reserving 
8pt*cial case. 



Talse re- 
turn. 



Filing re- 
turns. 



Appear* 
ance. 

In what 
time. 

(See further, . 
Appendix, tit. 
Recognizance,) 



Argament, 



what is defective or omitted in the Conviction, but eveiy 
thing necessary to support it must appear in the Convic- 
tion itself ('r^. 

This however must not be understood as applying to a 
special case reserved by the Sessions, and returned with the 
Conviction for the consideration of the Court of King's 
Bench. Such cases have frequently been reserved upon 
Convictions which have been brought by appeal before 
the Sessions, and removed from thence into the King's 
Tiench(s), And the practice has been recently ratified 
by the Court of King's Bench, on a question directly raised 
concerning its regularity (t). 

The only remedy for a false return is by action on the 
case at the suit of the party grieved ; or by Information. 
But the Court of King's Bench will not stop the filing of 
the return upon affidavits of its falsity, as it is laid down, 
£ Hawk. P. C. c. 27* s. 74, with the exception of the 
case of orders by Commissioners of Sewers. 

When the Conviction is returned, it is filed in the Crown 
Office with the Indictments and other criminal proceed* 
ings returned the same Term, and it does not require any 
motion for that purpose, as in the case of orders. 

The Defendant then, by his Clerk in Court, enters an 
Appearance to the Conviction, called a comparentia, 
in the Crown Office. This must be done before the next 
issuable term, (when the recogi^izances not discharged 
or respited are estreated) otherwise his recognizance, 
which he would not be allowed to respite till be had ap- 
peared, would then be estreated. 

The case must be set down for argument in the Crown 



(r) Per Holt, C. J. 2 Salk. 493. pUcd by the retnrn, S Lord Rayin. 

On a return tu a habeas corpus how- 980, ante, p. 226. 

ever, the style and antbority of (*) R. r. Cook, 3 T. R. 519. 4 

the Justice by whom the com- T. R. '^S. 3.T. R. 69, 72. 

mitment v^as qiade, may be sup- {t) R. v. AUen, Id East. 346. 



paper, 
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paper fttjy levilhout which it cannot be heard. For this 
purpose either party may, after appearance entered^ move 
))j counsel for a concilium, upon which it is so set down 
of course ; and popef^books delivered as in other cases I 
One counsel only is heard on each side ; the junior coun- 
sel for the Defendant begins and id heard in reply. 

Upon cause being shewn^ the Conviction is either 
quashed or confirmed. But if the Court be equally di« 
vided, the Conviction can neither be quashed^ nor the rule 
for quashing it discharged^ but it must remain in that 
stale Cr^. 

It seems to be understood that a Conviction cannot be 
quashed in part, and stand good as to the rest (w), but must 
be quashed generally. This follows from what has before 
been saicl concerning the entirety of the judgment, which 
it is unnecessary here to do more than refer to (x). There 
is an instance however, in which it was allowed by the con- 
sent of the parties to quash a Conviction as to the penalty, 
and confirm it as to a condemnation of goods (y). 

If the party who sues the Certiorari die after the return, Confirme4 
and before the argument, the Court will nevertheless pro- 
ceed, and confirm the Conviction (z), 

S. As to the costs on affirmance of the Conviction, the Costs on 
practice is, for the Prosecutor, as soon as the Conviction 
is confirmed, to take out a side-bar rule for the taxation of Rule for 
costs; which are thereupon taxed by the Master of the, 
Crown Office. 

According to the construction that has been put upon Amount of. 
similar provisions in other statutes, the costs to be taxed 

(tt) R. «. Nelson, 2 Barnard, the opinion of Mr. Davenport, 

44. 2 Nol. S73. counsel for the Defendant, that a 

(c) R. V. Green, Cald. 591 . Conviction conid not be adjudjared 

(«r) R. If. Hall, Cowp. 729. S bad in part, and good for the rest, 

Str. 900, antt, p. 167. but for the benefit of his client, ho 

{x) Vide ante. p. 167. consented to this mode of accom- 

(y) R. V. Hall, Cowp. 729. The modatin*^ the dispute, and a rnle 

reporter subjoins to the case an was accordingly made as above. 

observation, that it seemed to he (i) R. v. Roberts^ 2 Str. 9J7. 

by. 
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by the Master are only those in the King^s Bench^ upon 
and subsequent to the Certiorari (a). 

It should seem from the construction that has been put 

upon the statute 5- Will. & Mar. c. 1 1. s. 2, 3, relative to 

costs on the removal of indicimentSf the provisions of uhicb 

precisely accord with those of 5 Geo. 2. c. I9> now under 

tonsideration, that the amount of the costs rs not limited to 

the sum in the recognizance, which is deemed only a furdier 

security for them, but not as restrictive f 6^. 

for coau* The party suing out the Certiorari is not liable to costs, 

where Cer- where it is superseded quia improride emavarii (c). 

quashed. We havc before seen ihHt(d)f conformably with the re- 

Procceding gulations of 5 Geo. 2. c. 19. 8. 3, the Defendant, before the 

^o^,*^^°*^"" Certiorari issues^ is obliged to enter into a recognizance 

for the payment, within ten days after demand (d), of the 

costs to be taxed according to the course of the Court, 

which we have above explained. The recognizance may 

be taken either before the Justices below, or before a 

Judge of the Court Ce> 

(a) R. o. Summers, 1 Salk. 54. saner, ** and that the Mid reeegni' 
The report does not mention the lance skull not be discharged tUttht 
title of the act anthorizing the as- said costs bepaid:** which provision 
ftessment of costs in that case ; is verbally the same as that of 5 
bnt since it was on a Certiorari to Geo S- c. 19, which regulates the 
remove an indictment found at th« costs on orders and convictions. 
Sessions, it most probably was on But a different construction pre- 
the 5 Will. & Mar. c. li. s. 2, 3, vails upon tiie statute 4 and 5 
the regulations of which precisely Will. & Mar. c. 18. s. sf, relative 
coincide with those of the 5 Geo. to costs on it^formations : for bv 
2. c. 19. 8. 3. Where a statute the directions of that statnte, if 
(S Will. & Mar. c. 10) directed the costs be not paid by the De- 
that the prosecutor should have fendant, are, ** then the pro.^^e- 
bis /tt{l costs and dama^ics, it was cutor*' shall have the bentfit ^ tht 
said that tlie bill should be taxed said recognizance to comj^l Ki» 
as between attorney and client, K. thereto ; and the effect of these 
V. I) ore, Andr^ 3o3. words, it Iws been held, is to limit 

(b) R. V. TeafI, 13 East. 4 ; by ttte amount of costs to the extent 
sees of 5 Will. Sc Rlar. c. 11, of the sums in the recognizance, 
upon which the question in Uiis Sec 2 T. R. 145, and the caM.^ 
case turned, it was provided that cited 13 East. 6. 

the prosecutor, within ten davs {c) Say. Law of Costs, 306. 

after demand and refusal of the (d) Ante^ p. 220, the words 

taxed costs, mav have aiT attach- within ten days, are construed at 

' meot agaiust the Defendant as tlie end of ten days, 3 T. R. 61 ?. 

for K contempt on his recogni* {e) R. r. Midlam^ 3 Burr. I7i'l. 

Tb». 



OF THE CERTIORARI— Co^f J. 235 

The recognizance, which if taken before the Justiceit 
below, is returned upon the Certiorari along with the 
Conviction, remains filed in the Crown-Office; and after 
the Conviction is affirmed, becomes liable to be estreated, 
if not discharged or respited. A discharge is obtained of 
course by producing at the Crown Office a receipt for the 
payment of the taxed costs. 

But if this be not done, the recognizances which remain 
liable to estreat, are in each of the issuable terms, Hilary 
and Trinity, entered upon the estreat-roll, which is trans- 
mitted into the Exchequer. The Defendant, therefore, 
must, in case the costs be not paid, on the first day of each 
issuable term, until the expiration of four terms, respite 
bis recognizance. Formerly this was done by motion 
made on those days by the Solicitors at the side-bar of the 
Court, but since that practice has been discontinued, it is 
done by application at the Crown Office, where the rule is 
drawn up of course ; unless resisted by the prosecutor, in 
which case it must be determined in open Court. During 
the four first terms after affirmance, the recognizance is 
respited from term to term, and the application must there- 
fore be renewed in each issuable term ; but afterwards, the 
rule is drawn up to respite it till further order. After 
which it remains without further proceeding, unless the 
prosecutor moves to have it estreated. A motion for this 
purpose may be made, and a rule obtained by the Pro- 
secutor^ on affidavit, of the Master's allocatur^ and of de- 
mand and non-payment. 

But this proceeding affords no direct remedy to the pro- ' 
secutor for tlie recovering of the costs, though he may in- 
directly by petition in the Exchequer have the aid of it, out 
of the levy at the suit of the Crown. 

Tlie prosecutor may also, after the recognizance is for- Scire fad^ 
tcited, and while it remams m the King s Bench, sue out a zancc. 
scire facias upon it ; and upon the return by the sheriff to 
die levari facias, the Court on motion will grant a rule for 
the taxation of the prosecutor's <josts by llie Master, and 

that 
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Attachment 
for costs. 



.4)n bond in 
Game Con- 
▼icUons. 



fJase where 
BO costs al- 
lowed on 
ai^irniance. 



that they be paid out of the sum levied, rendering the over- 
plus to the bail ; the Defendant and bail- having had no« 
tice to shew cause. This vi'as said in one case (/) to be 
the best and easiest method, the King having no interest in 
the money, but being only a royal trustee for the party. 

It is more usual therefore to proceed by attachment 
upon section 3 of the statute 5 Geo. 2. c. 19, which 
provides, ' that the party entitled to the costs within ten 
days after demand made of the person or persons who 
ought to pay the costs, upon oath made of the making such 
demand, and refusal of payment thereof, shall have ao 
attachment granted against him or them for the contempt; 
and the recognizance given upon the allowing the Cer- 
tiorari shall not be discharged until the costs shall be paid, 
and the order shall be complied with and obeyed.' Upon 
the Master's allocatur^ therefore, and affidavit of the ser- 
vice thereof, and of demand and non-payment as above, 
an attachment issues on motion for that purpose. 

No attachment can issue for the costs, except where 
there has been a recognizance (g). Hence it follows, 
that in Game-Convictions, in which, as we have seen ("A J, 
there is no recognizance on issuing the Certiorari, but a 
bond under 5 Ann. c. 14, the prosecutor cannot have a 
summary remedy by attachment for the costs, but niuat 
have recourse to his remedy upon the bond. 

The intention of the Acts requiring security for costs 
being to prevent vexatious removals, it was held, in a case 
which occurred upon one of those statutes, viz. 5 Ann. c. 
14. s. 2, where the Defendant was compelled to sue out a 
Certiorari merely to obtain a copy of it for the purpose of 
defending himself in an action brought for the same fact, 
the Magistrate having improperly refused to grant a copy, 
that the Defendant, under these circumstances, was not 



(/*) R. ». Eyres and Hond, ma- 
iiucaptors, 4i Burr. ^118. 



(g) R. r. Jenkinson, 1 T. R. 82 j 
see note fw), ante, p. 223. 
(A) AnJte^ p. 223. 

liable 
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liable to pay the costs of the Certiorari on the affirm* 
auce of the Conviction (i). 



Section 6. Execution after Affirmance in the Court 

of Kivg^s Bench. 

Upon the Affirmance of the Conviction in the Court Protest. 
above, the process for the recovery of the penalty must 
issue out of that Court ; for the record being there, the 
Justices below have no further authority, and cannot award 
any process upon it. 

, In one case, on the statute 13 Car. 2. c, 10, the Court 
refused to issue an attachment on Affirmance of the Con- 
viction ; because the proper process, which it was admitted 
the Court ought to execute upon their judgment of Af- 
firmance, was by levari facias (k)* In another case, upon 
the same statute, it was expressly held that the Court might 
award ^ fieri facias against the goods, and in default thereof 
a capias ad satisfaciendum against the person ; and a fieri 
facias was awarded accordingly (I). On a still later occasion 
a levari facias having been awarded to the sheriff after af- 
firmance of a Conviction for deer stealing, no doii^bt was 
made that the Court must award execution, for the record 
could not be sent back to the Justices, and as the Court 
have a power to affirm the Conviction, they have hy neces- 
sary consequence a powder to award execution Cm). But 
an expression attributed to Lord Ho}t, in pne case, seems 

(«) Where a recognizance is (k) R. v, Pullen, 1 Salk. 369. 

taken pursuant to a particular sta- 3 Will. & Mary, 

tiite, as 12 Geo. 'i. c. 28. s. 1, be- (l) R. t). Rogers, 4 Will. Sc 

fore a Judge, the Certiorari is in- Mary, 1 Salk. 369. Carth. 231. 

dorsed " at the instance of the (m) R. v. Speed, 1 Salk. 379, 

within named Defendant, \vho and S. P« 2 Lord Raymond, 

hath found two manucaptors ac- 768. 
cording to the statute before." 

(Signied by the Judge.) 

to 
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to convey a doubt whether in default of goods to levy 
upon, the Court of King's Bench could award a commit- 
ment (n). 

If the person entitled to the penalty die after Affirmance 
and before execution, his personal representative may sug- 
gest the death upon the roll, and have execution by scire 
facias ; but cannot sue out a levari facias for that purpose 
without a scire facias (o). 

The process issuing out of the superior Court is not di- 
rected to the constable, as the warrant of the Justices 
would be, but to the sheriff; for he is the proper officer of 
the Court (p^, 
Quare, if A question has been made whether a summar}' Convic* 

pardon!**'^ tiou Can be remitted by pardon. Where the forfeiture is 
given to the party grieved, it seems to be the better opi- 
nion, that a summary Conviction for a penalty is not within 
the terms of a general pardon ; but the point does not app 
pear to have received a final decision (q). 



(n) R. r. Speed, 1 Lord Ray- it seems donbtfiil if npon a rctura 

mond, 584. According to the re- of nulla bona by the sheriff of the 

port of the case in 13 Mod. county where the Conviction was 

5^9, SoO, the objection suggested made a testatum could issae iott 

Ajraiost process being awarded by another county, 
the Court of Ring's Bench, was, (o) R. v. Ford, S Lord Bay- 

that by that means the penalty mond, 768. 
might be levied in another conn- (p) Id. ib. 
t^ : and according to Holt, C. J, {q) R. r. Barrett^ 1 Salk. S81 
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PART IV. 



OF THE RESPONSIBILITY AND INDEMNITY X)F ^^r 
GISTRATES AND THEIR OFFICERS* 



CHAPTER I. 

Proceedings againsi Justices, 

4 

Having in the foregoing pages defined the powers and 
duties of Justices of Peace -and their Officers, in the exer- 
cise of a summary penal jurisdiction, we are now, in con-* 
elusion, to describe the nature and extent of responsibility 
to which they are subject in the execution of those duties, 
and the modes of redress allowed by law for any irregula- 
rity or excess in their proceedings. 



Section 1. Of the Action against Justices for Acts in 

pursuance of Conviction. 

By the common law the regularity of the proceedings "vChere it 
under a summary jurisdiction may be questioned in a col- ^**^'** 
lateral action. The following case, in which the subject 
was solemnly examined, affords a rule by which to deter- 
mine 
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i][iine what acts done under a limited jurisdiction can ht 
made the subject of a civil action : 

For what jj, ^^ action of Trover for goods levied by warrant of 

the Commissioners of Excise^ the Question was, if they ad- 
judge low wines to be strong vyines perfectly made, upon 
the statute 12 Car. 2. c. 23, whether it may be drawn in 
question again by an action, so as to make the ofUcer 
' chargeable. For the affirmative, the case of a Justice of 
Peace was relied upon, in which it was held that an officer 
M'as liable to an action for taking a distress pursuant to his 
warrant, in case of a rate made upon one who was not 
liable ("aj. On the contrary, it was insisted that the statute 
having given an appeal, the party had no other remedy; 

. - and that the Commissioners being made Judges by the sta- 

tute, no action lay against them, if they had erred in a 
matter of fact. The Court decided unanimously, that the 
action was maintainable. Hale, Ch. B. — ^" First, the 
matter is not within their jurisdiction, which is a stinted 
limited jurisdiction ; and that inrplies a negative, viz. that 
they shall not proceed at all in other cases. But if they 
should conmiit a mistake in a thing that were within their 
powei*, that would not be examinable here. It is to b« 
considered that special jurisdictions may be circumscribed, 
1st, with respect to place, as a leet or corporation; £d, 
with respect to persons ; 3d, with respect to the subject 
matter of their jurisdiction ; and here the statute limits 
their jurisdiction in all these three respects : and therefore 
if they give judgment in a cause arising in another place, 
or in other matters, all is void and coram non judice; as 
if tjiey should adjudge rose water to be strong water, and 
here low wines are waters of the first extraction. And 
though the information before them supposes the matter to 
be within their power and jurisdiction, yet the party is not 
therebv concluded, but he may aver the contrary.*' And 



(«) Vide Cro. Cs^r. 395, and Pyer, 135. 

the 
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, the Chief Baron held, against the opinion of Baron Rains- 
ford, "that it would have been against th^ Defendants^ 
even though they had pleaded specially. But it would h% 
otherwise in the case of a brewer or retailer, who are ex- 
pressly comprised in the Act; as if the Commissioners 
should adjudge small beer to b^ strong, for they have a 
jurisdiction there, and an appeal lies from their sentence. 
But where they have no power over the thing, as here 
they have sot, the case is altered." Judgment was given 

for the Plaintiff rfi;. 

This doctrine is recognized with the same distinction 
by Lord Holt(c); and is confirmed by subsequent au- 
thorities fd J. 

It is however established, that in an action of trespass Hov far sub- 
brought against a Magistrate, a subsisting Conviction good ^*^U5j^"* 
upon the face of it in a case to which his jurisdiction ex- ^^c^t. 
tends, being produced at the trial, is a bar to the action, 
provided the act for which the execution also has been 
regular ; aldiough the Magistrate may have formed ai} 
erroneous judgment upon the facts. For that is properly 
the subject of appeal, and therefore in cases where an 
appeail lies, no action can be maintained till the merits 
have been heard and the Conviction quashed there- 
upon fe^. 

(&) Terry «• HuntiDgton, Hardr. ceedings, and the informationSy 

480. &c. laid before them upon which 

(c) Fullers v. Fotcb, Holt, 1287. their Convictions are grounded 
Cartfa. 346) jhw/, p. 24^. must be produced and proved in' 

(d) Cowp. t40. 8 East. 404. Court. Though the . practice 
1 Bnrr. 595. 2 Bl. Rep. 1146. seems to be settled otherwise by 

{e} Fullers v. Fotch, Holt, 287, the more recent authorities refer- 
and Strickland r. Ward, 7 T. R. red to above, yet it should be ob- 
631, ti|/ra; and see 3 B. & P. 391. served, that before the statute 21 
Massey v. Johnson, 12 East. 81, Jar. 1. c. 12, the mode of plead- 
82. See also 16 East. 2], per iug, as appears by the Entries, 
XfOrd EUcnborough. In one case was to set out all the proceedings 
indeed, of Hill v. Batcman, Str. . before the Justices; and that Act 
710, it is said to have been agreed only enabled the Justice to give 
that where actions of this kind in evidence under the general is- 
are brought against Justices of. sue those facts which must before 
the Peace, they are obliged to have been pleaded specially, 
shew the regularity of their pro- CoWp. 647. 

B Tbii 
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This appears to have been the doctrine of Lord C. J, 
Holt, and acted upon by him in a case at Nisi Prius, 
M'hich is reported as follows : 

Trespass against Commissioners of Excise and their 
officers^ for taking plaintiff's money by virtue of a warrant 
from the Commissioners on an information against him on 
3 & 4 Win. Sc Mary, for using a wash-vat without giving 
notice* The case was tried before Holt, C. J. in London^ 
on the plea of Not Guilty. Tbie information, judgment, 
and warrant, were offered in evidence. It was objected, 
] st, That the copy (f) of this Conviction was no evidence, 
but that the original book of entry of the Commissioners 
ought to be produced ; sed per Holt, This copy may be 
given in evidence. 2dly, That it ought to be proved that 
the Commissioners gave the judgment recited in the Con- 
viction ; which Holt, C. J. denied, because it proves itself. 
Sdly, It was objected (which is the objection material to 
tlie present point), that tliis judgment is ijot peremptory; 
for the plaintiff in this action is at liberty to disprove the 
truth of the fact upon which they grounded their judgment. 
Sed per curiam, that was denied upon this diversity, viz. 
that if the Commissioners had intermeddled with a thios 
which was riot within their jurisdiction, then all is coram 
non judice, and that may be given in evidence in an action, 
but otherwise if only mistaken in their judgment in a matter 
within their cognizance ; for that is not inquirable other- 
wise than on appeal Tg^. 

Again, this doctrine was ratified in a more recent in- 
stance, where, in an action of trespass and^false imprisoo- 



(/) Wliat is here called a copy sidered of a pnblic nature, like 

ranst undoubtedly liave been a the books of tbe Bank of £n^- 

Conviction niider the band and seal land, was allowed to be proved 

of the Comniissiioners, but it is so by copy, in the same manner as 

called in the language of the ob- other public records, 

jecticn^ as distinguii^hed from the {g) Pullers r. Fotch, Holt, 987. 

entry of the judjiinent in the book Carth. 346, and sec Hardres, 478, 

kept by the Commissioners ; un- airfp, p. 240. Crb. Car, 395- 1 

less indeed thai book being con- Yeut. 275. 

mcnt 
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ment tried before Mr. J. Yates, the Defendant produced 
in evidence a warrant signed by him as a Justice of Peace, 
reciting a Conviction of the PlaintiflF for unlawfully re- 
turning to the parish of A. after rerjioval, and requir- 
ing the keeper of the house of correction to keep hiui 
to hard labour for twenty^six days; he also produced 
the Conviction referred to in the warrant regularly 
drawn up : upon which the learned Judge gave his opi- 
nion, that this Conviction could not be controverted in 
evidence; that the Justice having a competent jurisdictiou 
of the matter, his judgment was conclusive till reversed 
or quashed; and that it coqld not bp set aside at 
Nisi Priiis. The plaintiff was accordingly nonsuited (h)* 

If a valid subsisting Conviction be proved at the trial, j)ate of 
which appears by the date to wairant the ?ict done under ^°|,^n?ra"' 
it, the Court will not in ths|t poUateral pr^^eeding, as it vcrsabu, 
would in a proceeding in which the Conviction is directly 
impeached, inquire into the timp when it was actually 
drawn up, nor receive ^videpce to prove that it was not in 
fact drawn up till after the action commenced ft j, provided 
the date h warranted in fact by the time when the Con vie* 
tion actually took pla^e. 

To have the effect of protecting ^e Magistrate in an 
action, it is necessary to shew a subsisting Conviction valid 
upon the face of it, and applying to a case within his 
cognizance. 

Jt U admitted also, in the cases where the question has Action lies 
occurred, that if the want of jurisdiction appears by the viction 
Conviction itself, an action may be supported before the *i'^******** 
Conviction is quashed (k). 

In an action of trespass agains| a Justice for goods 
takeq under a warrant of distress, four several Convic- 

(h) .Stricjtland r. Ward, 7 T. ^» (?) Masjjcy r, Johnson, 12 East. 
6.SS, note (a) from the originail' 82. 16 East. 'io, <^1. 
JN'ote book^ot Mr. J. Yates. (A;) Per Lord £ilenborough, 16 

East. 23, 

B 2 tious 
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How far 
Conviction 
conclusive 
as tojuris- 
dxelion. 



w 

tions ^'ere given in evidence on the part of the Magi- 
strate^ by which the Plaintiff had been convicted in four 
several penalties^ as a baker^ for exercising his calling on 9 
Sunday, contrary to 29 Car. 2. c. 7, by sellii^ bread. The 
Court being of opinion that according to the true construc- 
tion of the Act, only one penalty could be incurred on the 
same day, pnd consequently the levy made under the three 
last Convictions could not be justified : and it was held, 
that as those Convictions^ if pleaded, could not have been 
a legal justification, it Was not necessary that they ahould 
be quashed in order to support the *action, but the plain- 
tiff upon the trial might take advantage of their illega^ 

Uty(/). 

In the above case, it has been observed, the objection 
appeared upon the face of the four Convictions given in 
evidence : for by collating and bringing together the foor 
Convictions, it jippcaied that the Justice had exercised a 
jurisdiction in respect of three of the Convictions, which 
was not given him by law, for after the first Conviction be 
W2LS functus oJJicio(m)* 

But in these actions a question may arise whether a good, 
subsisting Conviction, which upon the face of it imports 
an adequate jurisdiction over the matter in judgment, be 
conclujsive as to that cir<ium$tance, or whether the want of 
jurisdiction may be inquired into by evidence exterior to the 
Conviction. Upon reference to the cases cited at the be- 
ginning of this chapter ("n^, it might be concluded that the 
fact of jurisdiction is controvertible in evidence. ' In tlie 
former case particularly, where the Commissioners of Ex- 
cise had adjudged low wines to be strong wines^ it docs 
not appear that the fact of their being low wines was 
shewn in their judgment ; and it must have been by evi- 



(l) Crepps V. DnrdcD, Cowp. ticc Bayley on this case, in Grtj 

S40. V. Cookson, 16 East. 21. 

{m) See the observations of (w) Hardr. 480. Holt, 287, fflrfe, 

Laid ^iciibi;rcugU aud Mr. Jus- p. S40, %4ii, 

4leQce 
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dence therefore that it it was so ascertained. This posi- 
tion however, that the jurisdiclion is controvertible notwith- 
standing the Conviction, should perhaps be confined to the 
cases where the Justice has assumed a jurisdiction over a 
subject matter which in fact was altogetlier out of his cog- 
nizance, such as the case above referred to of meddling 
with liquors not exciseable : and in such cases it seems 
reasonable to apply to Convictions what has been said in 
regard to an Order, that thie Magistrates cannot give them- 
selves jurisdiction in a particular case by finding that as a 
fac^ which is not the fsLCt(o)» 

But it may be collected from the discussion on a recent 
case, that if the subject matter be one over which the Ma- 
gistrate had a general jurisdiction, evidence exterior to the 
ConvictioUt is not admissible to prove that in the particular 
case the Magistrate drew an erroneous conclusion. The 
Case was as follows : 

In an action of trespass the Defendants, who were Jus- 
tices, gave in evidence a Conviction by them of the Plain- 
tiff, as an apprentice, for a misdemeanor in his service, on 
the statute .6 Geo. d. c. £5.s. 1. In the course of the 
trial, evidence was given on the part of the Plaintiff to 
establish an avoidance of the indenture (which was ad- 
mitted on the face of the Conviction to te in its nature 
voidable), by tlie apprentice refusing, when asked by the 
Magistrate, to return to his master ; but that refusal did not 
appear upon the Conviction. A verdict having piassed for 
the Plaintiff subject to the opinion of the Court, the case 
was argued upon a rule for setting aside the verdict an4 
entering a non-suit. Upon that argument, the Plaintiff's 
counsel insisted upon the fact of avoidance above men- 
tioned, in order to shew that the Magistrate had no juiis- 
cbction over the case. But theConrt refused to ta^ 
notice of tliat fact, wliich did not appear upon the face 

<«) Ptr Lawrence, J. Wekh t>. Nasb, 8 East. $94. 403. 

of 
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of the Convibtion. It was admitted that the Plaintiff 
might shew that the Magistrates had no jurisdiction by 
any thing which appeared upon the face of the Conviction: 
but tliat the case of Crepps v. Durden (p) was only an 
authority for noticing what so appeared (q) : and the Court 
therefore desired the Plaintiff's counsel to confine himself 
upon the point of jurisdiction to such objections as ap- 
peared upon the Conviction itself ('r^. 
wiiereCpQ- 2. Before the statute 43 Geo. 3. c. 141, although a 
qlutthed. regular Conviction was deemed to be a protection to the 
Magistrate while it remained in force (s), yet if a Magi- 
strate in the course of his duty had erred in judgment, or 
had Committed any informality in his proceedings, so that 
the Conviction were afterwards quashed, he was left 
without any defence to an action at the suit of the party 
tonvicted. That statute was meant to protect Magistrates 
to a certain extent where they were before left unpro- 
43 Geo. 3. tccted by the quashing of the Conviction (5). It is therefore 
c. 141. enacted, " That in all actions brought against any Justice 

for or on account of any conviction made by him, under 
any Act of Parliament, or for any act done or commanded 
by him for the levying any penalty, apprehending any 
party, or about carrying such Conviction into effect, in case 
such Conviction shall have been quashed, the Plaintiff, 
besides the value of the penalty which may have been 
levied, shall not recover any more damages than two-pence, 
nor any costs of suit, unless it shall be expressly alledged 
Action on in the declaration in such action, which shall be an action 
oiUy. on the Case only, that such. act« were done maliciously, and 

without any reasonable or probable cause.'' 

And by section^, of the same statute, the PlaintifT shall 
not recover back the penalty levied, nor any damages or 
costs, if the Justice proves at the trial that the Plaintiff 
was guilty of the o&nce. 

(p) Cowp. 240, ante, p. 244* <«) Per EUenborongh, 10 East. 

(q) 16 East. 23, 81* 

4r) lb. 22* 

Before 
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Before this statute, it had been determined, that a^i 
action for a commitment under a warrant must be a i 
action of Trespass, and not an action on the Case. An 1 
that rule will still govern such cases as do not fall within 
the statute (t). 

This Act applies only to cases where there has been a To wi att 
Conviction : and therefore does not extend to one in which stainte ap» 
the Magistrate, without any information sufficient to war- P^^*** 
rant a Conviction, but proceeding ex mero motu, commits 
a person as a vagrant (^uj. 

The operation of the statute is also confined by the ex- 
press wording of it to cases where there has bee;i a Con- 
viction quashed. Thus, in an action of Trespass, the 
circumstances were, that the Plaintiff having been convicted 
and committed by the Defendants as an apprentice for 
quitting his master's service, had been brought up by iu'^ 
beas corpus, and discharged by the King's Bench on ac- 
count of the commitment having issued without any infor- 
xnation on oath as required by the statute ; but there had 
been no Conviction quashed. Under these circumstance^ 
the action of Trespass was held to lie, notwithstanding the 
statute 43 Geo. 3. c. 141, whil^h in cases within its pro- 
vision requires the action to be in case only : for the statute 
was determined to apply only to cases where there has bee^ 
a Conviction quashed (v). 

3. An action of Trespass has been held to lie against a I'orwhut 

cause TrCto 

Justice who committed an o0eoder to prispn in the first pa$s lies. 

(i) Morgan v. Hughes, 2 T. R. asrainst the Magistrate for any 

f^JD* thing done under it, is in a better 

(n) Massey «. Johnson, 1£ East, situation by the Conviction not 

^7. being quashed, than if it were. 

(o) Gray v. Cookson, 16 East. For while it has not been quashed 
15^21. This seems to be the oply he is not i^tfected by th^ restric- 
constniction admitted by the ex- tions of tJie statute ; and the Con- 
press words of the Act ; but it is viction, being by the supposition 
exposed to this inconsistency, viz. defective wpon the face of it, will 
that wherever there has been a not protect the Magistrate, ai- 
defective Conviction, the party though it has not been quashed^ 
^ho seek4 to support an action 

iqstanc^jT 
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instancei without £rst endeavouring to levy the penalty by 
distressi under a statute which only authorizes the commit- 
melit as an altemative.punishment in default of di8tre8s(ip). 
And this decision is not affected by the statute 43 Geo. 3. 
c. 141 1 as it does not concern the regularity of the Con- 
viction ; nor require that the Conviction should be quashed 
in order to support the action. 



Section 2. Of the Formalities in Actions against 

Justices. 



la what 
couuty. 



Limitation 
as to Time. 



1. By the statute 21 Jac. 1. c. 12.8.5^ actions against 
Magistrates for any thing done in the execution of their 
office^ can only be brought in the county in which the fact 
complained of was done. 

2. There are other provisions made by the Legislature 
for the security of Magistrates in the execution of their 
duty^ among which is the iinitation of Time withia which 
Actions can be brought against them. 

By 24 Geo. 2. c. 44. s. 8. no action shall be brought 
against any Justice for any thing done in the execution of 
his office y unless such action be commenced within six ca* 
leiidar months after the act complained of. 

Upon this clause it has been held^ that the Justice is an* 
swerable for such part of an imprisonment under his war- 
rant, as was within six calendar months of the commence- 
ment of the action, though the first commitment was be- 
yond that time (x). 

The suing out of the writ may be considered by the 
plaintiff, as the commencement of the action. But where 



(tr) Hill V. Bateman, 1 Str. (x) Massey v. Johnson, 12 East, 
no. 75,76. BaU. Ni. Pri. 24. 

a writ 
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a writ had been sued out io time, but not served or re- 
turned, an alias writ out of time, could not, it was held, 
be connected with the first by continuances, so as to sup- 
port the action (y). 

3. For the further security of the Justices, it is provided Notice of 
by 24 Qeo. 8. c. 44. s. 1. 3. 5. " That no writ shall be sued *^*'*' 
out against, nor any copy of process at the suit of a sub- 
ject shall be served on any Justice, for any thing done by 
him in the execution of his office, until notice in writing 
of such intended writ or process shall have been delivered 
to him, or left at the usual place of his abode, by the 
attorney or agent for the party who intends to sue, at 
least one calendar month before the suing out or serving 
the same : in which notice shall be clearly and explicitly 
contained the cause of action which such party hath or 
claimeth to have against such Justice : on the back of which 
notice shall be indorsed the name of such attorney or 
ag^nt^ together with the place of his abode." 

. By section 4. This notice must be proved on the trial ; 
and in defajult of proof, the defendant is entitled to a verdict 
and costs. 

And by section £. Tlie Justice at any time within one 
calendar month after such notice given, ipay tender 
amends to the plaintiff or his agent or attorney, and in 
case the same is not accepted may plead thie tender in bar 
to any action grounded upon such writ or process, along 
with the general issue : and if the Jury find the amends 
tendered to have been sufficient, they shall give a verdict 
for the Defendant. 

By section 4. llie Justice is allowed to pay money into 
Court, if he has neglected to tender amends, or has ten« 
dered insufficient. 

The month required for the notice begins to reckon on Notice, how 

reckoned 

the day on which it is served (z). 

(y) Weston r.Foumier, l4Eftst. (2) 3 T. R, 6^3. 

Wherever 
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When nc" 



Forrn of 
llie Notice. 



Wherever the act complained of is one which has beeit 
done by a Magistrate intending to act as such, how- 
ever mistaken, upon a subject matter within his jurisdic- 
tion^ he is entitled to a notice under this Act (a). And 
although the privilege of a Justice of Peace cannot be 
claimed where the act is altogether alio intuitu, jet if 
it be upon a matter within the general jurisdiction of 
Justices of Peace, one who is in fact such will be pre* 
lumed to have acted in that character, so as to entitle 
him to the privileges of the statute. Thus, a lord of a 
manor, who was also a Justice of Peace, was held to 
be entitled to notice previous of an action brought 
against him for taking a gun in the house of an unqua- 
lified person; for it was intended that he acted as a 
Justice of the Peace according to the powers given by 
5 Ann. c. 14.(6). 

The notice must be precise in complying with the 
directions of the Act (c). The statute, it h^ been de- 
clared, was made to introduce a strictness of form in 
favor of Magistrates : it must therefore be observed 
literally and admits of no equivalent (d). 

The Act requires that it contain two things, viz. the 
writ or process, and the cause of action (e). It is not 
enough therefore after stating the cause of complaint to 
give notice of bringing an action '^ for your said miscon- 
diicV'(f). 

it is sufficient however to give notice of the plaintiff's 
intention to sue out a bill of Middlesex, without spe- 



/a) In an action against a Jus- 
tice for committing the mother of 
a bastard child by his single war- 
rant, the statute IS Eliz. c. 3. re- 
quiriui; it to be by iwoy it was 
held that he was entitled to no- 
tice within the 24 Geo. 2, c. 44. 
Weller r. Toke, 9 East. 364. 

In Styles r. Oox, Vaughan, 111, 
Justices and Officers of Peace, 
however wrong, were held to be 



within the privilege of 21 Jac. 1. 
c. 12. 

(fr) Briggs ©. Evelyn, « H. BL 
114. 

(c) Per Lord Kenyon, 7 T. R. 
835. 

• (d) Per curimn Taylor v. Fen- 
wick, cited 7 T. R. 635. 

(c) 7 T. R. 634. 

(/) Lovelace o. Corry, 7 T.R* 
631. 

cifyii^ 
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cifying the form of the action whether in Case or Tres* 
jpass (g). But notice of an action Oti the Case, wifl 
not support an action of Treupass : — In an action of 
Trespass brought against a Justice, the notice proved was 
of ^' an action on the case for false imprisonment and 
assault/' It was ruled by Mr. J. Yates, at the trial, that 
such a notice was not conformable to the words of th6 
Statute (h) ; and that opinion has since been ratified and 
acted upon in a subsequent case (i). 

The noiice according to the Act (k), must be given by By wh^m 
the attorney or agent for the plaintiff; and the name of 
such attorney or agent, togedier with his place of abode, 
is required to be endorsed on the notice. Under this regu- 
lation it is sufficient for the attorney giving the notice to 
describe himself of the town where he resides, as " of 
Birmingham" (I). 

However, the place from which the notice is dated 
must be so mentioned, as to intimate that it is the place of 
the attorney's residence. Therefore, a notice sigued by 
the attorney in this manner, ** given under my hand at 
Durham," was held to be defective, in not expressing suf- 
ficiently that Durham was the place of the attorney's re- 
sidence, as the statute requires (m). 

So, where the attorney described himself in the notice, 
of a certain place as *^ in London," which was in fact in 
%Vestmin6ter, this was deemed a fatal objection (n). 

As the Action is confined by the Act to the cause of 
action contained in the notice^ it must necessarily b^ 

(g) Sabine «. De Bourgfa, 2 of the attorney to be specift- 

Camp. 196. ed in the notice: under this 

(A) Strickland V.Ward, 7 T.R. act a notice signed, ** Downe 

631, note. and Cox, Furnival's Inn, attor- 

(t) Lovelace «. Corry, 7 T. R. ney for the plaintiffs," was held 

£01. to contain a sufficient designatioii 

•(k) Ante, p. f 49. of their residence. Wood v. 

(0 3 B. & P. 551 In actions Folliott, 3 B. & P. 552, note. 

ai;ainst officers of Excise, 23 (?n) Taylor v. Fenwick, cited 

Geo. S. c. 70. s. 30, requires 7 T. R. 635. 

the name and place of abode (n) 6 £sp, Cas. 138. 

brought 
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Tender of 
li^ieuds. 



Pleading 
general 

IsiiUQ. 



Paying 
Money into 
Court. 



brought mthin six months of the notice^ according to 
». 8. of the statute* Therefore, M^here the writ upon which 
the action was founded was more than six months after the 
notice, the action failed ; though there had been a prior 
writ issued in time, but never served so as to be capable 
of being continued; and though (here had been a con- 
tinuing cause of action to the time of suing out the se- 
cond writ^o^: for in that case, the first writ which was 
in time would not support the declaration, and the subse- 
quent cause of action . to which the second writ might 
apply was not included in the notice. 

The reason of requiring notice of action was to give 
the defendant an opportunity of tendering amends ; which 
he is enabled to do by the second section of the Act (p)* 
fiy the statute £1 Jac. 1. c. 12, s. 5. in any action 
against Justices of Peace for or concerning any matter 
done by virtue or reason of their office, they may plead 
the general issue, and give the special matter in evidence. 
The plea of tender of amends however, under 24 
Geo. 2. c. 44, must be pleaded specially, and the defen- 
dant may plead it by leave of the Court with the general 
issue. 

By s. 4, of 24 Geo. 2. c. 44, in case the Justice shall 
have neglected to tender amends, or has tendered insuf- 
ficient, before the action brought, he may by leave of the 
Court, at any time before issue joined, pay money imp 
Court; in the same manner as in other actions where 
money is allowed to be paid into Court. 

Before the Court will grant that leave it must appear 
that the defendant is sued as a Justice. An application 
for that purpose was at first refused, because it did not 
appear ibat the action was brought against the defeur 
dantas a Justice Tor any thing done in the execution of 
his office: the Couit therefore only granted a week's 



(o) Weston ». Foumier, 14 (/)) Ante, p. 249. 
Eas^. 491* 



time 
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fm^ to plead : but before the expiration of that time, the 
plaintiff's notice of action being produced and proved 
by affidavit, whereby the action appeared to be brought 
against the defendant for a supposed misconduct in his 
office, the rule for payment of money into Court was 
granted (q). 



Section 3* Of Co^ts in Actions against Magistrates^ 

The statute 24 Geo. 2, c. 44. s. 7. further provides, that ^®T^^^ ^ 
if t^e plaintiff in such action against a Justice shall obtain a 24 Geo.' 2. 
verdict, and the Judge shall, in open Court, certify tho 
injury to have been wilfully and ibaliciously committed, 
he shall be entitled to double costs. 

That statute also havipg by sec. 6, enacted, that the 
constable or officer executing the warrant shall not be 
sued but in conjuncUqn with the Justice, provides with 
regard to the costs in such joint action, that if the Jury 
find a verdict for the constable as they are bound to do 
on prodiiction of the warrant, and shall find a verdict 
against the Justice, ii» such case the plaintiff shall recover 
hii costs against the Justice, to be taxed in such manner 
as to include the costs that the plaintiff is liable to pay 
to the defendant for whom a verdict has been found. 

But the plaintiff's right to costs under the above statute is By 43 Geo. 
i^irther restricted in cases coming within 43 Geo. 3. c. 141, * ^ 
ivhich enacts> '^ that in those actions to which it extends, 
the plaintiff shall not be allowed any costs whatever, 
unless it shall be expressly alledged in the declaration that 
the canse of action was malicious, and without any rea« 
sonable or probable cause." 

By the 2J Jac. 1. c. 12. s. 5. '^ If a verdict shall pass For <iefan- 
with the defendant in any such action as is therein men- 
tioned,, or if the plaintiff be non-suited or suffer any dis* 
Cifiptinuance, the defendant is entitled to double (:osts," 

(f) Casberd v. Ball, $ Bl. Rep. 859, 

' Section 
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Section 4. Information against Magistrate for wrongful 
r Conviction, 

If tlie misconduct of the Magistrate, beside^ l>eing pro- 
ductive of private injury, be such as to call for puDisb- 
ment upon public grounds, as where it proceeds, not from 
eiTor, but from private interest or resentniertt, the G)urt 
of King's Bench will direct an infonnation to be filed b? 
the officer of the Court against the ofTender, upon a 
proper application supported by affidavits. * 

An Information is never granted for an irregularity 
arising merely from ignorance or mi9take (r). 

An Information has been gra^nted for convicting with- 
out any previous summons (s). 

On a motion for an Information (t), against a Justice 
for not having stated the Defendant's evideri<:e in a Convic- 
tion for killing game without hpi^g qualified, the Court in- 
deed refused the rule, upon the groi|nd that the Magistrate 
might have been milled by the authority of a fonner 
decision upon a 9imilar Conyif^tion, but at the same 
time expressed so strong an opipion upofi it$ being clearly 
the duty of a Magistrate tq set out 9II the Evidence fairly, 
as to induce a conclusion that, but for that ground of 
palliation, the Information wo^ld have been granted. 

The grounds upon which the Qourt may think it pro- 
per to interfere are too indefinite, to admit of any fixed 
rule, but in general it may b^ state^, that whei^ev^r the 
powers vested in Justices for the summary execution of 
penal laws are exerted from corrupt or personal motives, 
this mode of punishment will be extended. R^ an irr^ 

(r) See Lo^d ]Vf ai)Rf(eld'» jntjg- v. Ven^bles, a Lord H«]piQi»dl, 

incnt, R. ». Cozens, Doug. 410. 1405. 1 Str. 640. See also R. r. 

and R. r. Fielding, ^ Burr. 719. ' Harwood, 2 Str. 108&. '' 

(») R. %;, AUinjrtor., 1 Str. (578. {t) R. v. Lovet, 7 T, ^, tbf... 

See the cjrciifustaaces stated K. •..».. 

' > gularity, 
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gularity, however great, unless it partakes of those motives 
will rot be visited in this way (v). 

Ajt InformalioR inay be moved for in the second Term ^''"J , 
after the cause of pomplaint, provided it be in sufficient 
lime before the end tQ allow the Magistrate to shew 
cause that Term (u). 

The Court will not hear a motion against a Justice 
for convicting without a summons, until the Conviction 
is brought up by certioran (n). 

The Costs of the motion for an Information are en- Cwti on 
tirely in the discretion of the Court. And in some cases ™""'*'* 
although the Court refuse the rule, yet if the conduct of 
the Magistrate has been irregular, they will discharge it, 
without orderii^ the complainant to pay tho Magistrate 
his Costs (x). And in a case where a motion was made 
against a convictii^ M^gi^^te, on the ground of his being 
himself a parly, the Court, in discharging the Rule, 
ordered him to pay all the Costs of the application (y). 

It is an established rule that the Court will not inter- Exenipi- 
fere by Informatioir against a Magistrate for misconduct *it by mi 
in convicting a party of an offence, unless the complainant '' ""'" 
accompanies the motion with an affidavit negativing his 
being guilty of the oflence. Thus a rule tiisi having 
been obtained, supported by affidavits of gross miscoD^ 

(«) Ante, p. 10. R. % Palmtr intention wIiat«oe»er, the Conrf 
and Baine, g Burr. 1169. On an will not punisli him in thii ex' 
lafamtaUan being moved for traordinary conrse of an Infor- 
afiinat tno Jnatices of Peace and mation, but leave the pari; com- 
Dthen,foramisdemeanor, relating plaining to the Ordinary lecal 
to the Conviction of a poacher, remedy or method of proseciitibh 
The Court, upon coDBideiation of by action, or by iiidictTnent." 
the ciTcnnistances attending it, a Bnrr. 1163. See also l T. R. 
discharged the Rale with coata, 653. 692. 6 Mod. Slii. ' 
to be paid to tlu Jialkei, hot (n| 8. v. Marshall and Another, 
witliont coata to the others, and 13 East, 323. K. t. Heiries, ib. 
ttiey were npon this occasion S70. 

mostexplicitin their DeelaratioD, (tf) R. r. Heber, i Str. 915. 
" that even wiiere a Justice of 3 Barnard. !4. S. C. 
Peace acts illegaUi/, yet, if he (x)R.v. Fielding, 2 Bnrr. T19. 
bas acted honestly and candidly, (y) R. v. Hoseasou, 11 Eaat. 
srithout oppression, malice, re- 606, uhlf, p. 10. 
veu^e, or anj bad view or illegal 

^illCt 
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duct by a Justice in improperly convicting the com- 
plainant of killing a hare^ tho Court discharged it on the 
preliminary objection that tbe complainant had not made 
any affidavit of his being a qualified person and of h» 
having faken out a certificate (z). 

In some special cases also the Court will require the 
party making the application to relinquish his civil action 
for the same cause (a). 
Defendant After verdict upon the Information the Defendant 

must appear - g^ •• • i i 

to Kceive siust appear m Court to receive judgment, unless some 
J gment. gp^^j^] reason be assigned by affidavit for dispensing witk 
bis appearance (b). 

Nor is that sufficient, unless it be clear that the punish- 
ment will be only pecuniaryr; where that is the case the 
personal attendance may be dispensed with upon the Clerk 
in Court undertaking for the fines (c). 

(z) R. V. Webster, S T. R. 388. (e) R. v. Hann and Another, 3 
(o) R. V. Fielding, C Burr. 719. Burr. 1786. 
(b) R, V. Harwood, 9 Str, 1088. 



PART 



857 



PART IV. 



CHAPTER n. 

Of Actions against Constables, S^cfor Acts done in Exe* 

cuHon of Convictions. 

THE Constable or other officer executing the warrant Miy plead 
of the convicting Justice, is, by 21 Jac. 1. c. 12 (a), enti- ^sue. 
tied to the same privilege as the Justice as to giving the spe- 
cial matter in evidence under the general issue, and also as 
to the right to double costs if a verdict be found for him. Double 

Also, by 24 Geo. 2.C.44, the time of bringing an action Limitation 
is limited to six calendar months. . ^ '""*• 

Before the provisions made for the security and protec- Protected 
tion of inferior officers by the Act of 24 Geo. 2. c. 44, *^^"'*^** 
they were placed in the hazardous predicament of being 
liable to indictment if they refused to execute the warrants 
of Justices of Peace, and to vexatious actions if they 
did(b). It was the object of that Act to relieve them 
from this difficulty, and to substitute the Magistrate by 
vv'hom the warrant was granted, and who was supposed to 
be cognizant of the legality of it, in lieu of the officer^ 
who was merely the instrument to execute it, and who was 
probably ignorant of the grounds on which it issued. 

(a) Ante, p. 952* 

(h) 8ee the observations of Mr. J. Lawrence, 5 East. 448. 

S " As 
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As the law stood before^ the distinction was^ that if the 
Justice had no authority in the matter, so that the Convic- 
tion was coram nonjudice, and void, his warrant afforded 
no protection to the officer; but if the Justice had juris- 
diction in the matter, the officer was protected, provided 
the manner of the Execution was legal, however erroneous 
the judgment might have been ; and though the Magistrate 
himself might be liable (c), 
Demand of But now by the Statute 24 Geo. 2. c. 44, '' no action 
shall be brought against any constable, head-borough, or 
other officer, or against any person acting by his order^ or 
in his aid, for anything done in obedience to any warrant 
under the hand and seal of any Justice, until demand has 
b^esi made or l^ft at the usual place of his abode by die 
party intending to brii^g such action, or by his attorney or 
agent, in writing, signed by the party demanding the same, 
of the perusal and copy of such wanrant, and Uie same 
hath been refused or m^lected for the space of six days 
after such demand :** 

'^ And in case after such demand and compliance there- 
with by shewing the said warrant to, and permitting a copy 
to be taken thereof by the party demanding the same, any 
action shall be brought against such Constable, &c. or 
against such person acting in his aid for any such cause as 
aforesaid, without making the Justice or Justices who 
signed or sealed the said warrant defendant or defaidants, 
that on producing or proving such warrant on the trial of 
such action, the Jury shall give their verdict for the defend- 
ant or defendants, noixmthstanding any defect qfjurisdk' 
tion in such Justice or Justices :" 

" And if such action be brought jointly against such 
Justice or Justices, and also against such Constable, &c. 
then on proof of such warrant the Jury shall find for sudi 



(e) TerryV, HnntingtOD, Hard. Constable, D. Hill v. BatantB, 
484, antef p. 340. 1 Bac. Ab. tit. 1 Str.710. 

Constable, 
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Constable, &c. notwithstanding such defect of jurisdictioli 
IS aforesaid." 

In the construction of this Act, it is held^ that although Safficient if 
the plaintillF is restrained from bringing the action till after before ac« 
a neglect of six days to furnish a copy of the warrant, yet *^°°* 
the defendant the Constable, is entitled to the benefit of 
the Act^ if at any time before the action commenced a 
copy of the warrant was furnished, though not till after six 
days from \ts being demanded (d). 

If the plaintiff's attorney, previous to bringii^ the action, Duplicate 
make out two papers precisely similar, purporting to de- *^^*'*'^*- 
mand a copy of the warrant pursuant to the Statute, and 
sign both for his client, and then deliver one to the de- 
fendant, the other will be evidence at the trial to prove the 
demand (e). 

The Act is confined to actions of Tort, and therefore it T° ^^** 
was held not to extend to an action for money had and re- tions^he*^ 
ceived, brought against an officer who had levied and sold piT«.*^ *^' 
a distress under a Conviction, which was afterwards quash- 
ed (0. 

The Act extends only to cases in which a warrant has 
been actually granted (g). But where there has been a 
warrant, in the execution of which the act complained of 
was done, it is a justification to the officers; and whether 
the warrant itself be legal or not, a demand of it is neces- 
sary under 24 Geo. 2. c, 44. Since that act the jurisdic- 
tion of the Magistrates cannot be tried in an action against 
the officers (h)^ 

2. The condition of being entitled to the benefit of the Whai act« 
Statute is, that the officer in what he did was acting in obe- fh~*s?Itutc5 
dience to it (i). The object of the Statute, as has been 
before observed (ft), being to protect inferior ministers in 

(d) Jones c. Vanghan, 5 East. (g) 3 Esp. Cas. 226. 
^^?\ , _ (h) Price v. Messenger, 2 B. & 

<«) Joy r. Orchard, 2 B. & P. 39. P. 158. 3 Esp. Cas. 96. 

if) Feltham r. Terry, Bull. Ni. (i) 2 Barr. 1766. 
^"- 24. (A;) Ante, p. 257. 

s 2 those 
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those acts^ which their office obliged them to execute at 
the risk of being answerable for the Magistrate's want of 
authority, it follows that the privilege attaches to no act 
but what is expressly within the exigency of the warrant. 
For this reason, it has been said, that wherever the Ma« 
gistrate could not be liable, the Act does not apply (/). 

It was ruled by Lord Mansfield in the case of an officer 
executing a warrant under the Vagrant Act, that the officer 
was bound to shew not only the warrant, but also that he 
had acted in obedience to it (m). The same point had 
before been ruled by his Lordship in another case tried 
before him (n). And in the celebrated question upon the 
Execution of general warrants which was agitated in the 
case of Money v. Leach (o), it was insisted, besides the 
illegality of the warrants themselves, that the officers were 
not protected, because they had not acted in obedience and 
conformably to the exigency of the warrants. The cases 
and doctrine above mentioned being appealed to in con- 
firmation of that argument, the Attorney-General, York, 
gave up the case of the defendant upon that point, and ad- 
mitted that the objection was a difficulty too great for him 
to encounter (p). Lord Mansfield upon that occasion 
confirmed his former direction, and added, that where the 
Justice cannot be liable the officer is not within the protec- 
tion of the Statute (py 
WhereCon- For this reason, if the Constable execute a warrant of 
not protecu gg|2ure out of the Magistrate's jurisdiction, he is not in- 
demnified by the Act : thus, 

A warrant was granted by a Justice of the county of 
Kent, directed to the Constables of the lower half hundred 
of Chatham and Gillingham, in the said county, and to the 
borsfaolders there. The defendants, who were borsholders 
of the district mentioned, having executed the warrant ia 
a certain part of the parish of Gillingham, in the manor 



8 



[I) Ball. Ni. Pri. 24. (n) Id, ib. 

Im) Dawson v. Clark, cited 3 (o) 3 Barr. 1742, 1767.' 
BiUT. 1767. (p) 3 Burr. 1767, 8. 



•/ 
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ef Grange, lying within the liberties of the Cinque Ports, 
(which* for this purpose is a separate jurisdiction,) were 
held to be liable to an action of Trespass, without joining 
the Magistrate (q). But it was at the same time declared, 
that if the Magistrate had directed the Constable to exe- 
cute bis warrant within the manor of Grange, no doubt 
the Constable would have been protected, though it had 
turned out that the manor of Grange was not within his 
jurisdiction CrJ. But the warrant being directed merely 
" to the Constables of the lower half hundred of C. and 
G. in the county of Kent," if the officer took a distress in 
that part of the lower half hundred of C. and 6. which 
does not lie within the county of Kent, but in another 
jurisdiction, the warrant could no more justify going there 
to execute it, than if they had gone into the county of 
Suffolk (s), 

3. A warrant directed to Constables generally by their Who pro* 
name of office only^ is understood as an authority to each thewarnnt 
in his own district only (t). And therefore a Constable 
acting under such general direction is not protected by the 
warrant in any act done out of the limits of his own divi- 
sion (u). But if the warrant be directed to a Constable by 

iq) Milton v. Green, 5 East, considered as an officer." This 

■S33. is agreeable to the constrtiction of 

(r) 5 East. 237, per Lord Ellen- the act laid down in the text ; but 

borough some mistake may be suspected 

(s) lb. SS6, Note. Lord Ken- in the subsequent expression at- 

yon, in an action of assanit and tribnted to his lordship, yiz.^' that 

imprisonment against a defendant where a man doing an act within 

"Hho jnstified as a Constable, is tbt: limits of his official authority 

said to have over-ruled an objec? exercises that authority impro- 

tion to the action not being brought perly, or abuses the di^crttion 

nvithin six months, according to placed in biro, to such cases the 

24 Geo. 2. c. 44. s. 8, on this dis- statute extends.'* Alcock v. An- 

tinction, viz. "that the defend- drews, 2 Esp, Cas. 5.1. This po. 

ant acted eolort officii, and not sition at it-ast re()OJret> a further 

viriuie officii-" he said, " that a explanation to render it consistent 

Constable actin^r colore officii was with the doctrines elsewhere de- 

not protected by the Statute ; livered. 

where the act committed is of such {t) R. v. Chandler, 1 Lord 

a nature, that the office gives Raymond, 545. 

him no authority to do it, in the {u) Blatcher v. Kemp, 1 H. Bl. 

doing of that act he is not to be 15, n. 

name> 
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Costs. 



name, and not merely bjy his office, it may legally be exe- 
cuted by him at any place within the jurisdiction of the 
Magistrate (v). 

By the Statute 7 Jac. 1. c. 5, made perpetual by 21 
Jac. 1. c. 12. "a Constable or other officer sued for any 
thing done by virtue of his office, is entitled to double 
costs, if he obtains a verdict, or if the plaintiff be non- 
suitor suffer a discontinuance." 



Conviction 
not Evi- 
dence for 
the person 
on whose 
Evidence it 
was found- 
ed. 



Though not 
appearing 
on the Con- 
Tiction. 



Section 2. For what Purposes a Conviction is Evidence 

in a collateral Proceeding. 

How far a regular Conviction unappealed from is Evi- 
dence in an action for any thing done wider it, has been 
treated of already, in considering the proceeduigs against 
Magistrates and Officers (w). With regard to its effect in 
any collateral proceeding, it has been laid doven, that the 
person upon whose Evidence another has been convictied, 
cannot make use of the Conviction in a civil proceeding 
between him and the same person, as Evidence of that 
person's being guilty of the offence, though it may be ad- 
missible in mitigation of damages. 

Thus, in the trial of an action of assault and false im- 
prisonment, on a plea of not guilty ; the justification set 
up by the Defendant was under a local act, 1£ Geo. 3. c. 
6Qf for paving and lighting, by which ^any person offending 
against that act, by driving a wheel-barrow^ &c. upon the 
foot*pavement, may be apprehended by any person what- 
soever, and conveyed before a Justice of Peace, who is re- 
quired to examine the matter, and impose a penalty on 
Conviction.' The act is declared to be public, and any 
person sued for any thing done by its authority is em* 



(o) 1 Lord Raymond, 545, 1 H. (w) Aut^, p. 241, 244 
Bl. 15, n. 
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powered to plead the general issue, and give the special 
matter in Evidence. 

To prove the &ct of the Plmntiff having been guilty of 
the offence above described, the Defendant offered in Evi- 
dence the record of a Conviction before a Justice. But 
the Justice's clerk proving'that ihe Conviction was found- 
ed on the Evidence of the Defendant himself, though his 
name did not appear upon the face of it. Lord Ellen- 
borough refused to receive it as an adjudication of ifae 
Plaintiff's guilt; because, by the admission of it for that 
purpose, the Defendant would be allowed to swear in his 
own cause. But his Lordship admitted it to b^read, to 
shew that the Defendant was acting in the course of his 
duty, and not from malice to the Plaintiff fir J. 

Upon another occasion a record of Conviction for hav- 
ing smu^ed spirits, in which was set out the deposition 
of a witness, was refused, as Evidence to contradict ihe 
same witness upon the trial of an In^mation for assault- 
ing revenue Officers ia making the seizure, and to prove 
that, contrary to his assertion, he had given a different 
account before the Magistrates. Lord Elletiborough said, 
" he should admit the record to prove the purpose for 
which by law it is effectual, but to contradict the wit- 
nesses. For thai purpose he should require the Evidence 
on oalh of persons present before the Magistrates, who 
heard all diat was swomf^^." 

(z)Sinitlii'. Rnmmers, iCanp- (y)R. o< Howe, 1 Campbell, 
beil, 9 i bdJ see Bowcrv. Bt«wii> 461. 
iug, 1 TauDtrSliO. 
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NOTICES, &c 

No. I. Precept to Constable to summon 4t Parly accused. 



-«, to zoit. To the Constable of 



WHEREAS informatk)fi and cemplaiiit C^nd if the statute 
so requir€S, upon oath« or in writing) hath been made befoi« 
roe G. T. Esq. one of his Majesty's Justices of the Peace ia 
and for the said county, that A. B. of — — , in the afore- 
said county, labourer, on the — day of ■ now last past, 
at '- ■ , in the county aforesaid, did (here set forth the 
charge) : these are therefore to require you forthwith to 

summon the said A. B. to be and appear before me at , 

in the said county, on , the ■ day of ^ at I he 

hour of , in the — lioon of the same day, to answer 

to the said information and complaint, and to be further 
dealt with according to law : and be you then there to ccr« 
tify what you shall have done in the premises. Herein fail 
you not, at your peril. Given under jny hand and seal, the 
day of , in the year of our Lord , 



II. Summons to the Tarty accused, 
-, to wit. To A. B. of . 



Whereas complaint and information (if the statute so re- 
quires, upon oath, or in writing) hath been made before me 
G. T. Esq. one of his Majesty's Justices of the Peace for the 

iaid county, by C. D. of That (state the pffence 

cliarged 
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charged conformably to the Act of Parliamentf taking care to 
fa) See make it mffictently specific.) (a). These are therefore to 
toT* * require you personally to appear before me at — — , in the 

{h) AHoww said county, on the day of next (6), at the hour 

ing a suffi- ^f ^ jjj ^^ noon, to answer to the said complaint 

See p. 18 of and information made by the said C. D. who is likewise or- 

dered to be then and there present to make good the same. 

Herein faiUyou not at your peril. Given under my hand 

«nd seal, this ■■ day of — — , in the year ■ 



III. Precept to Constable to summon a Witness. 



\Y. Summons to a Witness, 



', to wit. To L. M. of 



Whereas information and complaint (upon oath, or in 
writing, if so required by the statute) hath been made before 



I 



■ , to wit. To the Constable of ! 

Whereas information and complaint (upon oath, or in writ- 
ing, if the statute so requires) hath been made before me 
G. T. Esq. one of his Majesty's Justices of the Peace for the 

said county, against A. B. of , labourer, That (tet ' 

forth the substance of the charge^) and that L. M. of ■ ' ■ , 
in the said county, yeoman, is a material witness to be ex- 
amined touching the matters alledged in or concerning the 
said information, or some of them; these are therefore to 
require you to summon the said L. M. to be and appear be- 
fore me at , in the said county, on -, the — : 

day of — — , at the hour of :-, in the — noon of the 

same day, to be examined, and to testify his knowledge con- 
cerning the premises, and be you then there to certify what 
you have done in the premises. Herein fail you not. Given 
tinder my hand and seal, the ■ day of — — , in the 

year ■ 
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me G. T. Esq. one of his Majesty's Justices of the Peace 

for the said county, against A. B. of -; , labourer. That 

(set out the substance of the charge J and whereas also it ap- 
pears to me, that you are a material witness to be Examined, 
touching the said informatiori. iThese are therefore to re^ 

quire you, personally to be and appear before me at ^ 

in the said county, on , the — ^ day of ^ 

at tlie hour of , in the — — noon, to be examined, 

and to testify your knowledge of and concerning tfie matters 
alledged in, or relating to the said information. Herein fail 
you not. Given under my hand and seal, this ^ - day 

of ■ ■ , in the year — . 

(Signed) O.T. 

If the summons be preparatory to compulsory process by 
warrant, &c. authorized by statute ki any particular case, 
it must be personally ser ved (cj . ip 5^.4^ 



tOSTS. 
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COSTS. 



I. Form of awardittg 6jjr 18 Geo. 3. c. 19* 



-, to wit^ 



(a) The l^ A. B. one Cor, we A. B. and C. D. being two)rflJ of 

ticc or Jus- ^" Majesty's Justices of the Peace in and for the connty (or 
d^ ^^^ed ^^'"^"g^j ^c-) aforesaid, in pursuance of an act made in the 
the com- eighteenth year of his Majesty King George the Third, in- 
f.*^*^ ' • tituled, " An Act for the payment of Costs to parties, on 
complaints determined before Justices of the Peace out tf Ses- 
sions ; for the payment of the charges of Constables , in certm 
cases ; and for the more effectual payment of charges to vjit- 
tiesses and prosecutors of any larceny or other felony ;" on 

the complaint of against •, for, &c. {here state 

the names of the parties, and the offence generally, and the 
date,) which said complaint was heard and determined by 

— — , on the ■' day of , do award the follow- 

ing Costs to be paid by ■■■ ; to wit, fhere state tic 

' Costs,) Given under my hand and seal, (or, our hands 
and seals,) this — day of —— 7— > ^^ ^^ Y^^ ®^ ^"^ 
Lord ■ ■ ■ — . 

For Warrants of Distress or Commitment for Costs, see 
postf Distress. 



DISTRESS, 



["] 



DISTRESS. 



Koie. Stat. 27 Geo. 2. c. 20, enacts, ** That ia all cajsea 
tvhere any Justice or Justices of the Peace is, or are, or shall 
be required, or empowered by any Act or Acts of Parliament 
now in force, or hereafter to be made, to issue a warrant of Timeofsale. 
distress for levying any penalty inflicted, or any sum of ^^^jf^ 
money directed to be paid by or in consequence of such act 
or acts; it shall and niay be lawful for the Justice or Jus« 
tices granting such warrant therein, to order and direct the 
goods and chattels so to be distrained, to be sold and dis«* 
posed of within a certain time, to be limited in such warranty 
so as such time be not less than four days, nor more than 
eight days, unless the penalty or sum of money for which 
such distress shall be made, together ^Ith the reasonable 
charges of taking and keeping such distress, be sooner paid.'^ 
Sec. 2. ** The officer making such Distress shall, and is im« 
powered to deduct the reasonable charges of taking, keepings 
and selling such Distress, out of the m()ney arising by such 
sale ; and the overplus (if any,) after siich charges, and also 
the penalty, shall be fully satisfied, shall be returned on de- 
mand to the owner of the goods so distrained .'' 

No. I. Warrant to lety Penalty and Charges of Distress, 
where Part goes to the Informer and Part to the Poor of 
the Parish. 

" , To the Constable of , in the county of 

■', and to all other Constables in and 
for the said county. 

Whereas A. B. of , in the county of — , (describing 

1dm J is duly convicted before me G. T. Esq. one of his Ma- 
jesty's Justices assigned to keep the peace ia and for the said 

;r 2 county; 
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conntyhand also to hear and determine divtre felonies, tres- 
pasM!>, and other misdemeanours in the said county com* 
mittcd, for that he the said A. B. on the — ^— day of 
■ ■ ,iti the ' '■ ' ' year of the reign of our Sovereign Loid 
King'Gcorge the Third, did, &c. (detcrihing tie offmct ac- 
cording to tkt Act (^ Parlwment) contrary to the form of 
the statute in that case made and provided, whereby he haili 
forfeited the sum of———, of lawful money of Great Bri- 
tain ; these are therefore to command you forthwith to . levy 

the said sum of £ , by distraining the goods and 

chattels of him the said A. B. And if within the space of 

*o)jfo,]^, . ^flj days next after such Distress by you taken, tbe 

tii»n fonr, j^id sum shall not be paid, together with the reasonable costs 
than eight, aiid charges of taking and keeping the same ffr^, that then 
A^'i. e. y°^ *''* ^' "'*^ ^^ goods and chattels so by you distrained, 
«he""^*" ^""^ ""^ "^ '''^ money aiising by such sale, that you do pay 

dtnctrd by the sum of £ , part of the said sum of £•■ - , to 

JJ^^^"" C. D. of , yeoman, who informed me of the said 

(b) ^ Oto. *)^<^icc, and llie sum of £ ■ ■ ■ ', the remainder of the said 
a. c, SO, sum of £ so forftiited, that you pay to the church- 
wardens and overseers of the parish of — ■ - — -, within wbicli 
the said offence was committed, for the use of the poor of ttie 
said parish, returning to him tbe said A. B. the overplus on 
demand, the reasonable charges of taking, keeping, and 
gelling the said Distress, being first deducted. And you are 
to certify to me, with the return of this precept, what yoo 
shall have done in the execution thereof. Uercin fail you 
not. Given under my hand and seal at ■■ - ■■, in the said 
county, the ■ day of — , 



II. The like, wiere Fart of the Penalty goes to the King, 

The tame as above, till the words directing the payment, 
instead of which, after the words, " arising by such sale," 

insert, " thai you do pay the sum of £ , being one 

moiety (or at the Act directt) of the said sum of £ , 

„ BO foifeited* to me the said Justice (c) (or, lo — , Esq. 
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one of his said Majesty's Justices of the Peace for the said 
county) for the use of his said Majesty, his heirs and suc- 
cessors, and that £ ■ ■! being the other moiety of (or 
being the remainder of) the said sum of £ so for- 

feited as aforesaid, that you pay to, &:c. (according to the 
directions of the act^ or, if the remainder is to be distributed 
in several shares, specify each, and, instead of the words above^ 

" and the sum of £ , being the remainder, &c/* say, 

" and out of the sum of £ , being the remainder^ 

&c/') 



Warrant to levy the Penalty and Costs on a preceding Cod-. 
viction, where the Penalty had been mitigated^ and Costs 
allow-ed above the Mitigation, according to the Statute. 



. To 



City of London, to tdt. Whereas by a certain convic- 
tion, under our hands and seals, bearing date the 

day of , in the year of our Lord 1785, one Joseph 

Wells, of, &c., was duly convicted before us Richard Clark, 

Mayor of the said city, and Sir W. Lewes, Knt. one of the 

Aldermen of the said city, two of the Justices, &c. &p., 

upon the information of John French, of, &c., and upon the 

oath of J. Williams, a credible witness, in that behalf, of a 

certain offence committed by the said Joseph Wells: For 

that Chere state the charge as in the conviction to the words^ 

" contrary to the statute,") &c., whereby ,^and by force of the 

statute in that case made and provided j the said Joseph Wells 

was for his said offence by us adjudged to forfeit, &c. C^s in 

the Conviction ;) and whereas we the said Justices seeing 

cause to mitigate, &c. (as in the Conviction^ post^ p. [29*]) 

These are therefore to command you to levy the said sum 

of £25y of lawful money of Qrcat Britain, and also the said 

sum of £ ' {d)y the costs and charges above men- (rf)Thiiittm 

tioned, of the said J. F. the said informer, making together fixed. 

the sum of £ , by distress and sale of the goods of the 

said J. Wells; and we do hereby order and direct that .the 
said goods; which shall be so distrained, be sold and dis- 
posed 
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posed of within six days, unless the said sum of £ , 



for ^hich such distress shall be ikiade, together with the 
reasonable charges of taking and keeping su^h distress, shall 
be sooner paid ; and you are hereby commanded to certify 
to us the said Justices, what you shall do by virtue of this 
our warrant. Given under our hands and seals, at the 
Guildhall of the said city, this day of —— 1785. 



III. Constable's Return of Want of Distress, indorsed <m 

Warrant, 

L. M. Constable of , within mentioned, maketh 

oath this day of , in the year within men- 
tioned, that he hath made diligent search for, but doth not 
know of, nor can find sufficient goods and chattels of A. B. 
within mentioned, whereon to levy the within-mentioned 
sum of £ . 

Before me , the Justice L. M. 

within-mentioned. (Signed.) 



' IV, Warrant of Distress for Costs. 

To be issued by the same Justice or Justices who deter- 
mined the complaint, and awarded the costs, 18 Geo. 3. 
c. i9» 



-— , to zoit. To the Constable of , and to 

all other his Majesty's Constables in and for 
i , in the county aforesaid. 

Whereas , one (or, and ■ two) of his 

Majesty's Justices of the Peace in and for the ' afore- 

said, in pursuance of an Act made in the ISth year of his 
Majesty King Geoi-ge the Third, intituled, *' An Jet for the 
jtayment of Cosis to parties^ on complaints determined k^cfte 
Justices of the Feace out of Sessions ; for the paymerit of the 

charges 
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charges of ConstableSy i^ certain cases, and for the more gfec* 
tual payment of charges to witnesses and prosecutors 
of any larceny or other felony;** have awarded, on the 
«_«_ of — , now last past, on the complaint of- ■ 

against — » for — — , (state the names of the parties 
and the offence generally, and the date) the following costs to 
be paid by , videlicet, (here state the sum:) and 

whereas the said being ordered by the said Justice 

or Justices to pay such sum (or sums) as aforesaid, hath not 
paid down or given security for the same, to the satisfaction 

of J the said Justice or Justices. These are therefore 

to command you, and each and every of you, to levy the said 

sum of by distress and sale of the goods and chattels 

of the said ; and I, (or, we) , do hereby order 

and direct the goods and chattels so to be distrained, to be 

sold and disposed of within days, unless the said 

sum of £ , for which such distress shall be made, 

together with the reasonable charges of taking and keeping 
such distress, shall be sooner paid ; and you are hereby also 

commanded to certify unto what you shall have 

done by virtue of this, my (or, our) warrant. Given under 
my (or, our) hand and seal (or, hands and seals,) at • ■, 

the -— day of , in the y<?ar of our Lord ■ 



V. Constable's Return to the above, for Want of Distress, 
, to wit, I, , Constable of , do 



hereby certify to r Justice (or. Justices) of the Peace 

of , that I have made diligent search for, but do not 

know, nor can find any goods and chattels of , by 

distress and sale whereof I may levy the sum of , 

pui'suant to his (or, their) warrant for that purpose. Dated 

the day of . Given under my hand, this 

— ■■" day of ' ' in — — — • 



COMMITMENT. 



116} 



COMMITMENT. 



I. Commitment to the House of Correction for Costs, 

i » — , to wit. To the Constable of — — , and also 
to the Keeper of the House of CorrectioD, 

at " ■ . ' '. 

Whereas in pursuance of an Act made in the iSth year 
jof the reign of his Majesty King George the Third, intituled, 
** An Act for the payment of Costs to parties ^ on complaints 
determined before Justices of the Peace out of Sessiqns^ ; for the 
payment of the charges of Constables^ in certain cases, and for 
the more effectual payment of charges to witnesses and prose- 
cutors of any larceny or other felony ;" for^ and 

•— -) — T- of his Majesty's Justices' of the Peace in and for 
the said — rrr — , did issue his for, their) warrant of distress 

and sale, directed to ■ of — , Constable of the 

said ' of — — , ordering the said constable to levy 

the said sum of , , of the goods and chattels of the said 

. [ — r, in mianner arid form as therein is mentioned : and 

whereas it appears to me for, us) — , by the retuni of 

. *■ , Constable of — -, dated the day of , 

that he hath made diligent search, but doth not know of, nor 
can find any goods and chattels of the said ■ by dis- 

tress and sale whereof the said sum of ... may be le- 

vied pursuant to the said warrant. - These are therefore to 
command you the said Constable of — — -, to apprehend 

the said —, and convey the §aid r • to the said 

House of Correction, at ■, and to deliver the said 

■ there to the said keeper of the said House of Cor- 

rection : and these are also to command you the said keeper 

of the said House of Correction to receive the said , 

into the said House of Correction, and there to keep to bard 

labour for the space of , from the date hereof, or until 

/ifich sum of ' ....}._ . ' ... , together with the expences attending 

th« 
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the commitment of the said ■ to the said House of 
Correction, be first paid, or until the said be dis- 
charged' by due course of law. Given under my (or, our) 

hand and seal, {or^ hands and seals,) at , the — — 

day of ' 



II. Commitment on a preceding Conviction, on 5 Geo, 3. 
c. 14. s, 3, for want of immediate Payment of the Penalty. 
See the Conviction, post, tit. Fish. 

JFest'Riding of Yorkshire, to wit. The Reverend Thomas 
Collins, D. D. one of the Justices of our Lord the King, 
assigned to Icccp the peace within the West-Riding of the 
county of York. To the Constable of the township of Wad- 
dington, in the said Riding, and to the keeper of the house 
of correction at Wakefield, in the said West-Riding of the 
said county of York. 

JaiQes Winckley, df Great Mitton, in the said Riding, la- 
bourer, ha.ying been this day convicted before me of having, 
on Sunday, the 1st day of November instant, at the town- 
ship of Waddington aforesaid, in the Riding aforesaid, at- 
tempted to take, ^1, and destroy the fish in that part of the 
river Ribble, w) ch runneth in the lands of Jane Clark, 
widow, in the to /nship of Waddington aforesaid, in the Rid- 
ing aforesaid, without her -authority, and against her consent^ 
contrary to the form of the statute in such case made and 
provided, she the said Jane Clark being then and there owner 
of the said part of the said river, and of the fishery of the 
same, and the said James Winckley not then and there hav^^ 
ing any just right, or any just, reasonable, or probable claim, 
or cause, to take, kill, carry away, or destroy any of the fish 
in that part of the said river, or to attempt to take, kill, or 
destroy any fish in the said river, the said part of the said 
river, wherein the said fish were so attempted to be taken, 
killed, and destroyed by the said James Winckley as afore- 
said, not then being in any park or paddock, or in any gar- 
den, orchard^ or yard adjoining, or belonging to any dwell- 
ing-house, 
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ing-house, but then Being in other inclosed ground, then 
being the private property of the said Jane Clark, at tbe 
township of Waddington aforesaid, in the West-Riding afore- 
s'aid'; land he the said James Winckley having for such offence 
been adjudged by me the said Justice to have forfeited the 
sum of*^5 to the said Jane Clark, the owner of tbe fishery 
_ of the said part of the said river, so running as aforesaid, 
to be paid as the statute aforesaid doth direct ; and the said 
James Winckley being so convicted as aforesaid, and not 
having paid on such his conviction the said pecuniary pe- 
nalty or forfeiture so adjudged by me to be therefore forfeited, 
I, the said Justice, do hereby commit (a) and send the said 
James Winckley to the house of correction, at Wakefield, in 
the said West-Riding of the said county of York, there to 
remain for the space of ^\e months, unless the said forfeiture 
shall be sooner paid ; and I do hereby command the con- 
stable of the township of Waddington aforesaid, to convey 
and deliver the body of the said James Winckley to the 
keeper of the said house of correction ; and the said keeper 
of the said house of correction is hereby by me the said Jus- 
tice required to receive the said James Winckley into his cus- 
stody, in the said house of correction, and him there safely to 
keep in execution of the judgment and conviction aforesaid. 
Given under my hand and seal, at Gisburn, in the said Riding, 
the 18th day of November, in the year of our Lord 1812. 



III. Commitment, for want of Distress^ for Fenalty^ after 
Constables Return, certifying &n Oath, that no sufficient 
Goods are to be found on which to levy, 

— — , to wit. To the Constable of — — , in the 
said county, and to the keeper of the com- 
mon g<iol (or, house of correction,) at , 

in the said county. 

Whereas A. B. of — — , in the said county, labourer, 

was, 

(a) The statute 5 Geo. 3. c. 14,^ without any mention of distreu. 
8. S, directs the commitment upon Therefore it is not necessary to 
failure of immediate payment, state in tbe warrant the retora of 

want 
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was, on the » day of , duly convicted before me 

(or, before me) G. T. Esq. one of his Majesty's Justices 
assigned to keep the peace in the said county, and also to 
hear and determine divers felonies, trespasses, and other mis- 
demeanours in the said county committed, for that he the 

said A. B. on the day of , in the year — — , 

at , in the said county, did, &c. (specify the offence 

conformably to the Jet of Parliament ; for instance , if it be 
for keeping and using a greyhound not being qualified, it may 
be, ^ keep and use a certain dog called a greyhound, to kill 
and destroy game,' he the said A. B. not being a person qua- 
lifted by the laws of this realm so to do,) against the form of 
the statute in that case made and provided, by reason whereof 

he the said A. B. hath forfeited the sum of ; and 

whereas on the day of ■■ ■ .1 , in the year aforesaid, 

I did issue my warrant to the constable of — — , in the 
said county, to levy the sum of ■ by distress and sale 

of the goods and chattels of him the said A. B. ; and whereas 
it appears to me, on the oath of the said constable of — — -, 
that he the said constable hath used his utmost endeavours 

to levy the said sum of on the goods and chattels of 

bim the said A. B»; and that no sufficient distress can be 
found whereon to levy the same ; therefore, in pursuance of 
the statute aforesaid, I do hereby command you the said con- 
stable of ■, safely to convey him the said A. B. to the 
said common gaol {or, to the said house of correction) at 
— — aforesaid, and him deliver to the keeper thereof 
aforesaid, together with this precept. And I do hereby com- 
mand you the said keeper of the gaol {or, house of correction 
aforesaid, to receive into your custody in the said gaol {or^ 
house of correction,) him the said A. B., and him there safely 

to keep for the space of - , unless the said penalty shall 

be sooner paid {or, if the statute authorizes hard labour, so 
specify ; J herein fail you not respectively at your peril. 
Given under my hand and seal, the day of ' 1 , in 

the year 

want of effects to distrain, which and in default thereof, the Magis- 
niu«t precede the commitment in trate empowered to commit, antep 
cases where the penalty is first p.tl89» 
directed to be levied by distress^ 

IV. Commitment 
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IV. Commitment to hard Labour and Whippings in a Cast 
where the corporal Funishment is inflicted in the first In- 
stance. 

, to wit. To the Constable of , and to ihe 

Keeper of the House of Correction at , 

in the said County. 

Whereas A. B. of — •— -, in the county of , la- 
bourer, is this day duly convicted before us ■ and 
— — , Esqrs. two of his Majesty's Justices of the Peace for 



the said county, for that he the said A. B. on the ' 

day of , now last past, at — — , in the county afore- 
said, did f^e^ out the offence conformably to the Act of Far- 
liament :) These are thereby to require and command you 
the said constable, to convey the said A. B. to the said house 

of correction at aforesaid, in the county aforesaid, 

and to deliver him to the keeper thereof, with this precept. 
And we do also hereby require you the said keeper of the 
said house of correction, to receive him the said A. B. into 
your custody in the said house of correction, and him there 
keep to hard labour for the space of ■ next ensuing, 

(md if the statute so authorizes, and until he shall find 
sufficient securities for his good behaviour for — — years.) 
^nd we do likewise hereby order you the said keeper of the 
said house of correction to whip him the said A. B., once 
(or oftener, according as the statute directs) during the said 

three months, in the market town of r — , in the said 

county, on the market day there, between the hours of eleven 
and two. And for so doing thjs shall be your sufficient 
warrant. Given under our hands and seals, in the said 
county, the ■ ■ ' ■ day of » ■ ■ , in the year of our Lord 
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I. Certiorari — Recognizance, 

Uvtrpool, 1 Be it remembered, that on the seventh day ' 
Lancashire. 5 of May, in the fifty-fourth year of the 
reign of our Sovereign Lord George the Third, by the grace 
of God, <of the United Kingdom of Great Britain and Ireland, 
King, defender of the faith, C. H. of Liverpool, in the county 
of Lancashire, merchant, and M. W. of the same place, 
merchant, came before me, James Gerard, Esq. one of the 
keepers of the peace, and Justices of our Lord the King, in 
and for the borough of Liverpool, and acknowledged to owe 
to our Sovereign Lord the King the sum of fifty pounds, of 8T.R,2n. 
lawful money of Great Britain, to be levied upon their goods 
and chattels, lands and tenements, to his Majesty's use, upon 
condition, that if Isaac Eiscrman shall prosecute with 
cflfect, without any wilful or affected delay (aj^ at his own 
proper costs and charges, a writ of Certiorari issued out of 
the Court of our said Lord the King, before the King himself, 
at Westminster, to remove into the said Court all and sin- 
gular the records of conviction, of whatever trespasses and 
contempts, against the form of the statute made and passed 
in the forty-third year of his present Majest/s reign, in- 
tituled, '^ An Act to repeal an Act passed in the last session 
of Parliament, for establishing regulations ' respecting aliens 
arriving in this kingdom, or resident therein, and for esta- 

(a) There is no certain time Crown-paper. The appearance 

within whicli the Defendant is or comparentia mast be entered 

bound to proceed to argument ; before the next issuable teim 

s|ll that he is bound to do is to (when the recognizances, not re^ 

entemn Anpearanee, (aeeTretAiUey spited, are estreated) for, till he 

P' 23^,) auer which the Prosectu has appeared, he cannot move to 

tor may move for a CwcUium, respite his recognizance. 
and bring oa th« case in the 

' blishing, 
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custom of England, we shall see fit. Witness, Edward Lpnl 

EUenboroughy at Westminster, this day of , 

in the • year of our reign. 



By the Court, 



Lushingt&n, 



{h) Thitl 

was before 
the Act 42 
Geo. 3. c. 
•76, which 
woul«l now 
be inserted 
imtcad. 



IV. WRIT OF CERTIORARI, 
To ihe Sessions. 

To return a Conviction made by ttco Justices at one of the 
public Offices in Westminster^ and confirmed at the Sessions 
on Appeal. 

George the Third, &c. (as in the last) : To the keepers of 
our peace, and to our Justices assigned, to hear and deter- 
mine divers felonies, trespasses, and other misdemeanours 
committed within our county of ' — , and to every of 
them, greeting, We being willing, for certain reasons, that a 
certain record of Conviction under the hands and seals of N. 
C. and P. N. Esqrs. two of the keepers of eur peace, and Jus- 
tices for the county of Middlesex, duly appointed to execute 
the said office of a Justice of Peace, at the public Office in 
Great Marl borough-street, in the parish of St. James, West- 
minster, in the said city, being one of the seven public 
Offices established pursuant to an Act of Parliament, made 
and passed in the thirty-second year of our reign, intituled, 
" An Act (6)," &c. (setting out the title of the Act^ 32 Gw. 
3. c. 53,) bearing date subsequent to the establishment of 
th« said seven public Offices, that is to say, upon the 20tk 
day of September last, whereby J. Liston was convicted of 
setting up, maintaining, and keeping a certain fraudulent 
game,vto be determined by the chance of dice, under the de- 
nomination of the game of hazard, against the statute, &c. 
for which the said J. Liston was adjudged before the said* 
N. C. and P. N. at the public Office aforesaid, to have for- 
feited the sum of £200 (as is said,) be sent by you before 
. us. Do command you, and every of you, that you, or one of 
you, do send j under their seals, or the seal of one of you, 
before us, on the Octave of St. Hilary, wheresoever we shall 

tiien 
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* 

Ihen be in England, the said record of Conviction, with all 
things touching the same, as fully and perfectly as it hath 
been taken and made by you or any of you, together ^iili 
this our writ, that we may further cause to be done thereon 
what of right and according to the law and custom of Eng-' 
land we shall see fit to be done. Witness Lloyd Lord Ken- 
yon, at Westminster, the 28th day of November, in th# 
thirty-third year of our reign. 

B^ the Court, 

Templer. 

_ * 

For the Conviction, and Order of Sessions confirming tht 
same, see Precedents, title Gaming. 
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V, Returns to a Writ of Certiorari by a single Justice, 

On the back rf the Certiorari, " The Execution of this 
writ appears in the schedule hereto annexed. 

R. R," (the name of the con- 
victing Magistrate.) 

On a separate parchment : 

Glamorgan. I, Robert Richards, one of the Keepers of the 
Peace and Justices of our Lord the King, assigned to keep 
tbe pe«:e within the said county, and to hear and determine 
livers felonies, trespasses, and other misdemeanors commit- 
ted m the said county, by virtue of this writ to me de- 
Jvered, do under my seal certify unto, his Majesty in fai« 
€ourt of King's Bench the record of Conviction, of which 
mention is made in the same writ. In witness whereof I the 
said R. Richards have to these j)rescnts set my seal. Given 
« L. in the said county, this iOth day of April, in the 17th 
year of the reign of our said Lord the King, and in the year 
01 our Lord 18 . " 

R- R. (L.S.) 
» The 
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The Conviction is to be annexed to the writ, and retimed 
along with it, but not the informations or depositions other* 
wise than as they appear on the Conviction* 

The Certiorari being to return " all records of Convio- 
^on/' the Conviction should regularly, as a record, be re- 
turned on parchment ; and if it be returned on paper, the re- 
turn may be quashed. There are however some, though very 
few,instances of Conviction^ remaining upon the files engrossed 
on paper : but these must have been cases where no objection 
was made on that account. 



VI. Return by the Chairman to a Certiorari directed to the 
Justices in Sessions^ 'to remote a Conviction or Order con^ 
Jirmed upon Appeal, 

* 
On the back of the Certiorari : 

" The answer of J. Croxton, Esquire, one of the Keepers 
of the Peace of our Lord the King, and of the Justices of our 
said Lord the King, assigned to hear and determine divers 
felonies, trespasses, and other misdemeanors committed in the 
county Palatine of Chester. 

*^ The execution of this writ appears in certain schedules 

hereto annexed. 

" John Croxton. (L. S.)" 

It is sufficient if the seal only be affixed without the 
name. 

With the Certiorari indorsed as above must be returned as 
well the original Conviction filed at the Sessions, as also the 
Order or Orders of Sessions confirming it, with the adjourn- 
ments if any have taken place. The Order of Sessions is 
returned in this form : 

At 
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At the General Quarter Sessions of the Peace of our Lord ^"".^ 
the King, held at the Castle of Chester, in and for the sions con- 
said coanty, on Tuesday in the first week after the close Convl^iM, 
of Easter, to wit, on ther 27th day of April, in the year 
of OUT Lord 17^6, and in the 29th 3''ear of the reign 
of bur Sovereign Lord George the Third, before R. C. 
&c. Justices of our said- Lord the King, assigned to 
keep the peace of our said Lord the King in and for 
the county of: Chester, and also to hear and determine* 
divers felonies, trespasses, and other misdemeanors com^ 
initted \v;thin the said county. 

Whereas by a Conviction or judgment, bearing date the 
day of » , in the year , under the hands 



and seals of, &c. thereby setting forth, &c. (set out the tohole 

of the Conviction in the third ^person^ and in the past 

tense J (a). And whereas he the said T. M. Cthe person con- (o) See tbc 

victedj iWdi appeal against the said Conviction or judgment at the end 

to the then next and now last court of General Quarter Ses- !^'^^" 

sions of the Peace held at Nantwich, in and for the said 

county of Chester, on Tuesday, the 30th day of January, in 

the year, &c. when the said appeal was ordered to be con- Adjcmrn* 

tinued to this present Sessions, and of which said order of 

continuance the said T. W. (the prosecutor) had ten days 

notice previous ):o this present Sessions : Now, upon hearing 

the said appeal, and what hath been alledged and proved on 

each party's behalf, and full debate and consideration had in 

the premises, It is ordered by this Court, that the first men* 

tioned Conviction or judgment shall be and is hereby con- ConfirmetT. 

firmed and made absolute : And it is further ordered by this Award of 

Court, that the said T. M. upon sight of this order, or a iV.B. Th?9 

^opy thereof left with him, pay to the said T. W. the sum of ^Jere tbT 

£ "y towards the costs and charges in the law by him the Sewioiw we 

said T. W. reasonably expended in and about the defence of the statute 
the said appeal, . JLtTo^ 

By the Court. •P^"*^ 

V 9 Though 
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ifotc* Thougjli the whole Conviction as retained by theMa^ 
gistrate is here set out^ it is sufficient, as appears fr^m other 
Precedents, of which one is found, poat^ tit Gamimgj to state 
Ae substance of the Conviction. But on the Vagrant Act, 
where the party is committed to the Sessions on the Justices 
Conviction, and a fresh Conviction is there made by the Ses- 
sions, the return, instead of reciting the whole Conviction of 
Ae Justice, and the cQn6rmation thereof, sets forth the evi. 
dence, &c. and judgment of the Sessions; as in the Form 
hereinafter found, under tit. Rogue and Vagabond* 



PRECEDENTS. 



PRECEDENTS, 

OF CONVICTIONS, &c. 



1. Furm of mitigating Penalty, ■mtli Award of Costs ouf 
ofmitigaltd Penalty. 

After the other formal parti of the Conviction, tajf. And wt 
do award and adjudge that the eaid J. W. hath Torfeilnt fot 
hrj eaid offence the sum of £50 of lawful money of Great 
Britain, the one moiety thereof to the Use of our Sorereign 
Lord the King, and the other moiety thereof to the ua« of the 
said J. F. the said informer C^t according W the direetimu of 
tke itatute are) according to the form of the stat'ute in such 
tase maOe and provided ; and We the said Justices seeing 
cause to mitigate and lessen the said penalty, do, at the re- 
quest of the said Defendant, according to the statute, miti- 
gate and lewwn the same to the sum of £2S, ftrer and abov« 
the reasonable costs and charges of the said informer by him 
laid out and expended in and about the said information and 
Conviction, to be diitribut«d and go and lie applied, otia 
moictythereof to the use of oursoid I^rd ibeKing, and the 
other moiety to the said J. F. the said informer, and which 
■aid costs and charges of the said J. F. the said informer, we 
tlie said Justices do allow, assess, and adjudge to hiro witb 
his assent, at the sum of £—— of like lawful money, ac- 
cording to the Matulo in tbat case made and provided, Iv 
witQess whereof, &c. 
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ALEHOUSE-KEEPER. 

1* CoHvictiott on View by a Justice for suffering Tippling m 
his HousCy contrary to 1 Jac, 1. c. 9« 

Glamorgan, Be it remembered^ that on the 14th day of 
October, in the l6th year of the reign of our Sovereign Lord 
George the Third, by the grace of God, &c. and in the year 
of our Lord 1776t T. Johtis, keeper of the alehouse called 
and known by the name of the Cross-keys, in the town of 
L« in the parish of L. in the said county of Glamorgan, is^ 
to wit, on this 14th day of October aforesaid, at L- aforesaid, 
found by me R. Richards, clerk) ..one of the Justices of our 
said Lord the King, assigned to keep the peace of our said 
Lord the King in and for the said county, and also to hear 
and determine divers felonies, trespasses, and other misde- 
meauors dbnie and committed in the said county, upon my 
iriew permitting and suffering the following persons, to wit, 
A^ B.^ C. D., &c. to remain and continue drinking or tippling 
in his said alehouse, between the hours of eleven and twelve 
in the evening of this 14th day of October, against the form 
of the statute in that case made and provided, they the said 
persons not being invited, nor either of them being invited, 
by any traveller^ and accompanying him only during his ne* 
cessary abode there, and neither of them being a labouring or 
handicraftsman at his dinner, and neither of them being a la* 
boufer or workman who, for ^ the following his work in the 
said town of L. sojourns, lodges^ or victuals in the said ale- 
house, and neither of them being at the tiitie for urgent and 
necessary occasions allowed by two of his Majesty's Justices 
of Peace to tipple there : and the said T. Johns being now on 
the aforesaid day before me the said Justice, and by me 
charged with the said offence, the said T. Johns is asked 
by me why he doth permit or suffer the persons aforesaid 
to continue drinking or tippling in his said alehouse, but 
the said T. Johns hath nothing to say, nor can he say any 

thing 
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thing in his own defence, touching or concfrning the pre- 
mises, and thereupon the aforesaid T, Johns, on this I4th day 
of Octoher, in the l6th year of the reign of our said Sovereign 
the King, before me the said Justice, on my view, according 
to the form of the statute aforesaid, is convicted, and for 
his offence aforesaid hath forfeited the sum of ten shillings of 
lawful money of Great Britain, to the use of the poor of the 
said parish of L. in the said county of Glaihorgan. In wit- 
ness whereof I the said Justice to this present record of Con- 
viction aforesaid have set my hand and seal, at L. aforesaid, 
in the County aforesaid, the day and year first above 

written, 

R, R, (L* 5.) 

This Conviction was removed by certiorari, and affirmed 
\>y rule of Court, East. Term, 17 Geo. 3. 



AUCTIONEER. 



2. Conviction jbr acting as an Auctioneer withont a Licence^ 
on 17 Geo. 3. c. 50. *. 3. (aj, (See Treatise, p. 71.) 



, to wit. Information before two Justices, setting Informa- 

forth that M. Vasey, on, &c. at, kc.(b), did, in the capacity /^;"gee 
of an auctioneer, put up to public sale by way of auction, Treatise, 
and did then and there vend and sell, by public sale by way . 
of auction, divers goods and effects of the said M. V. with- 
out first taking out a licence in the manner prescribed by 
the statute in that, case made and provided : whereby, and 
by force of the said statute, the said M. V. hath for his said 

offence forfeited the sum of £50, one moiety, &c. &c. • 

Summons, Appearance, and plea of Not Guilty by the De- 
fendant. — And thereupon, on the same day and year las^ 
aforesaid, at R. aforesaid, G. F. a credible witness, being 

Ca) This Act is in part repealed, licence, is verbatim as in the for* 

and new regulations made by 19 mer. The above Precedent may 

Geo. S. a. 56 ; but the clause of therefore be applied to the pre- 

the latter, sect. 3, relating to the sent Act* 

sworn. 
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sworn, &c. in the presence of the said M. V. does upou his 

said oath depos^, that on the ^ day of , in the 

EYidence. year , he saw the sard M. V. in the market-place in time 

of market, in the borough of R. in the county of Berks, 
iQounted in a cart or rostrum, putting up goods to sale by 
way of auction, and the said M. V. did then and (here sell 
publicly several goods by way of auction and outcry, to the 
persons then and there assembled, he the said M. V. acting 
therein as an auctioneer; and that the said G. F. then and 
there bought of the said M. V. by way of auction at the 
sale, one lot of goods or wares of the said M. V. contaiDing 
several articles, that is to say, &c. for which the said G. F. 
being best or highest bidder, paid to the said M. V. one shil- 
ling and one penny. And the said M. V. docs not produce 
any evidence to contradict the proof aforesaid. Wherefore 
it manifestly appears, &c. Conviction and forfeiture of ^50, 
mitigated to £5, to be distributed as the law directs. 

This Conviction, which was con&rmcd on argument, being 
given at length in Mr. Boscawen's work, it was thought suf- 
ficient to insert here only the Information and Evidence, abd 
that principally for the purpose of shewing the distinction be- 
tween this and the Conviction in JR« v. Little, Treatise, p.$9> 
11. (j). 



BAKER* 
JJw Conviction of a Baker, for selling Bread under the 

Note. Instead of the penalty imposed by 31 Geo. 2- c. 29. 
S..24, (the general Act establishing the assize), upon a defi- 
ciency in each loaf, it is now imposed by 48 Geo. 3. c. Ixx. 
as to offences in London and the Bills of Mortality, and by 
50 Geo. 3. c. 73 as to offences elsewhere, upon the average of 
tii« vfhole weight of all the loaves found which have been 

baked 
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baked witbin twenty-ibur bour^* By hotK tbe latter itatute* 
the provisions and directions of 3i Geo. 2* c, ^9* ^^ other r&* 
tpects are preserved ; by the 35th section of which act ^ 
general form of Conviction is given, agreeable to which thd 
following precedent is framed. 



s to xoit. Be it remembered, that on 



in the ■ year of the reign of our Sovereign Lord 

George the Third', of the United Kingdom, &c. and A. D. 

, W. L. was convicted before me r, Esquire, one 

of his Majesty's Justices of the Peace for the said county of 
— — — , for that he the said W. L. at the time of tbe com- 
mitting of each of the offences hereinafter mentioned, being 

a person making bread for sale within the parish of '> — , Wlthm 

in the said county, on the day of , unlawfully si'oeSl^i* 

did make £or sale, within the limits to which the assize here- c. S9. k41. 
inafter mentioned, at the time of the making thereof, and at 
the time of committing of each of the ofiences hereinafter 
mentioned, did extend, sixty-two loaves of w beaten bread aiiv 
and for quartern loaves, which were all the loaves then and 
there found in the shop of the said W. L. which had been 
baked within twenty-four hours next preceding the time of . 
weighing tbe same, deficient in weight according to the as« 
size before then duly and legally set and then in force for 
loaves of wheaten bread, being quartern Ipaves, to be sold 
at, in, and throughout the limits aforesaid, in pursuance of 
the i»tatute in such case made and provided, by which said 31 Geo.e. 
assize a quartern loaf of wheaten bread v^as to weigh four NoM.*'** 
pounds five ounces and eight drams avoirdupois, that is to p^^rt^ 
say, the said loaves being then and there deficient in weight 
according to the said assize, upon the average of all the 
said loaves which were then and there found, and which had 
been baked witbin twenty-four hours, -——<- ounces avoirdu- 
pois, and every of them, having been brought before me 39&40 
within twenty-four hours after the baking thereof, and it not ^^^' . 
appearing to my satisfaction that any of the deficiency in the 
weight of any of the said loaves arose from unavoidable ac* 
cident, or was occasioned by or through any contrivance or 
cwfcderacy : And I do adjudge him tbe said W. L. to forfeit 

and 
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anci pay for the said offences the sura of ^33 and 5«., being 
the sum of 5b, for every ounce of bread which was wanting 
and deficient in the weight each and every of the said 
loaves ought to have been of, according to the said assize. 
Given under my hand and seal, at , in the said count/ 
of . ■ ^ this ■ ■ ■' day of — — , A. D; . 



BUILDING ACT. 

■ 

4. Information on the Building Act, for beginning to build 
without gvoing Notice to the Surveyor of the District. 
14 Geo» 3. c. 78. s, 64. 



Middlesex^ to wit. Be it remembered, that on this 



^y of , in the year of our Lord 1789* at the Rota- 

tion Oflfvce, in Litchfield -street, in the parish of Saint Ann, 
Soho, in the county of Middlesex, A. B. of , cometh 

in his proper person, before us *— — — , and two of 

his Majesty's Justices of the Peace in and for the said county, 
and now here givcth us the said Justices to understand and 

be infbrmed, that J. Spilling, of , in the said county 

of Middlesex, after the 24th day of June, in the year of our 

Lord 1774, to wit, on the day of , in the 

year of our Lord 1789) ^t the parish last aforesaid, in the 
county aforesaid, did begin a certain building there, on 
^a; As the new (a) foundations, within the limits of a certain Act of 
be**s©c."^. Parliament made and passed in the 14th year of the reign of 
his present Majesty, intituled, '^ An Act for the further and 
better regulation of buildings and party walls', and for the 
more effectually preventing mischiefs by fire within the cities 
of London and Westminster, and the liberties thereof, and 
other the parishes, precincts, and places within the weekly 
Bills of Mortality, the parish of Saint Mar/ le Bone, Pad- 
dington. Saint Plincras, and Saint Luke at Chelsea, in the 
county of Middlesex, and for indemnifying) under certain 

conditions. 
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conditions, builders and other persons from the penalties to 
which they are or may be liable for erecting buildings within 
the limits aforesaid^ contrary to law/' without first giving 
twenty-four hours notice thereof to the said A. B. (he the 
said A. B. before and at the time of beginning the said build- 
ing being the surveyor or supervisor within whose district the' 
same was situated,) contrary to the form and effect of the 
said Act of Parliament, whereby, and by force of the said 
Act of Parliament the said T. Spilling forfeited and became 
liable to pay to the said A. B. so being such surveyor or su- 
pervisor as aforesaid, a certain sum of money, to wit, the 
sum of pounds^ being treble the satisfaction which 

he the said A. B. as such surveyor or supervisor, would have 
been entitled to receive for his trouble in viewing such build- 
ingy and seeing the rules and regulations of the said act well 
and truly observed therein, in case such notice had been 
given, all which the said A. B. is ready to prove before us 
the said Justices; and the said A.B. prays the judgmetit of 
us the said Justices in the premises, and that we will pro- 
ceed therein according to the directions of the said Act of 
Parliament. 



COALS. 



4. Conviction for using unmarked Sacks for the Carriage 
of Coals. 47 Geo, 3. Sess, 2. c. Ixviil. s. IO7. 

The general form of Conviction is given by the Act, s. 152. 

MidHeseXy to wit. Be it remembered, that on the — Tiiis miwt' 

day of — , in the year of our Lonl , H. H. late ^ ^'^^l'" 

•' "^ one caleu- 

of Abingdon^strect, in Westminster, in the said county of dar month 
Middlesex, dealer in coals, is convicted before me, — — , fence*^^^^' 
one of his Majesty's Justices pf the Peace for the said county. »• i*^« 
For' that after the 4th day of October, 1807, and within 
the space of one calendar month next before the exhibiting 

of this information, to wit, on the day of -^ 

ia the year of our Lord , in the parish of Saint 

George, 
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George* in the said county of Middlesex, lie the said H. H. 
then being a dealer in coals, and then and now living within 
the said county of Middlesex^ to wit, in Abingdon-street 
aforesaid, did make use of five sacks in the carriage and de^ 

livery of certain coals from a certain wharf, called 'i 

wharf, on the river Thames, within the city and liberty of 
Westminster, in the said county of Middlesex, to. and at the 
dwelling-house of one £• D. situate and being in a certain 
. street, called Torrington-street, in the said parish of Saint 
George, in the said county of Middlesex, the said five %acks 
not being, nor ^ny nor either of them being at the time they 
were so made use of, sealed and Jnarked with white paint in 
oil,, at Guildhall, London, or at the Exchequer office at 
Westminster, by the proj^er officer there, and the said coftls 
so carried and delivered in the said sacks not being conveyed 
liy gang labour, contrary to an Act of Parliament made in 
the 47th year of the reign of King G«orgethe Third, intituled, 
*'. An Act for repealing the several Acts for repealing the vend, 
and delivering of coals within the cities of London and West« 
minster, and liberties thereof, and in certain parts of the 
counties of Middlesex, Surry, Kent, and Essex, and for 
making better provision for the same." Given under my hand 

and seal, at , in the said county of Middlesex, th« 

jiay and year first above written* 



FISH. 



6. Information on Oath before a Justice for Jishing in a JUrer 
without Consent of the Owntr of iht fishery y on 5 Geo. 3. 

West Riding of Yorkshire^ to wit. Be it remembered, that 
on tlic 16tb day of November, in the year of our Lord 1812, 
at Gisburn, in the West Riding of the county of York, Ed- 
ward Marton, of Great Miiton, in the said Riding, labourer, 
on behalf of Jane Clark, widow, the owner of the fishery, 

of 
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of a part of the river Ribble^ which runneth in the lands of 
the said Jane Claric, in the township of Waddington, in th^ 
said Aiding, cometh before me, the Reverend Thomas Col- 
lins, Doctor in Divinity, one of the Justices of our said 
Lord the King, assigned to keep the peace of our said Lord 
the King in and for the said Riding, and also to hear and 
determine divers felonies, trespasses, and other misdemea« 
nours in the said Riding comniittedi and upon oath to him 
by me now here administered upon the Holy Gospels of God, 
giveth me the said Justice to understand and be informed, 
that on Sunday, the 1st day of November instant, at the 
township of Waddington aforesaid, in the Riding aforesaid, 
James Winckley, of Great Mitton aforesaid, labourer, did 
attempt to take, kill, and destroy the fish in that part of the 
said river Ribble, which runneth in the said lands of the'said 
Jane Clark, in the township of Waddington aforesaid, in the 
Riding aforesaid, without her authority, and without and 
against her consent, contrary to the form of the statute in 
that case made and provided, she, the said Jane Clark, being ' 
then and there owner of the said part of the said river, and 
of the fishery of the same;, and he the said James Winckley, 
not then and there having any just right, or any just, reason* 
able, or probable claim, or cause, to take, kill, carry away, 
or destroy any of the fish in that part of the said river, or to 
attempt to take, kill, or destroy any fish in that part of the 
said river, and the said part of the said river, wherein the 
said fish were so attempted to be taken, killed, and destroyed 
by the said James .Winckley as aforesaid, not then bein^ in 
any park or paddock, or in any garden, orchard, or yard ad« 
joining or belonging to any dwelling house, but then being 
in other inclosed ground, then being the private property of 
the said Jane Clark, at tht township of Waddington aforesaid^ 
in the West Riding aforesaid : whereby, and by force of the 
statute in that case made and provided, the said James 
Winckley hath forfeited for his said offence the sum of five 
pounds to the said Jane Clark, the owner of the fishery afore* 
said : whereupon the said Edward Marton, on behalf of the . 
said Jane Clark, the owner of the fishery aforesaid, prayeth 
the judgment of me, the said Justice, in the said premises, 

and • 
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and that the said James Winckley may be forthwith appre* 
bended and brought before me to answer the wd com* 
plaint. 

Exhibited and sworn at Gisburn 
aforesaid, the l6th day of 
November, 1812. 



7. Warrant on the preceding Information to bring the De- 
fendant to answer the Chjarge, pursuant to Sec, 3 of th^ 
Statute. 

West Riding of Yorkshire^ to wit. To the Constables of 
Waddington, in the said Riding, and also to A. B. 

Whereas information and complaint on oath hath been 
made on behalf of Jane Clark, widow, th^ owner of the 
fishery of a part of the river Ribble, which runneth in the 
lands of the said Jane Clark, in the township of Wad- 
dington, in the said Riding, before me, Thomas Collins, 
Doctor in Divinity, one of his Majesty's Justices of the 
Peace in and for the said Riding, that on Sunday, &c. {as 
in the ir^ormation verbatim to the words ** at the townships of 
JVaddington aforesaid^ in the West Riding aforesaid*-* in 
' italics inclusive,) 

These are therefore to require you to apprehend the said 
James Winckley, and bring him before me the Justice afore- 
said, to answer the said complaint, and to be further dealt 
with according to law. Herein fail you not. Given undci 
my hand and seal, the l6th day of November, in the yeat 
of our Lord 1812. 



S. Conviction fon the above Information) on 5 Geo. 3. 
c. 14. for attempting to kill Fish in a private River ^ .vitlf 
out the Consetit of the Owner. 

in'beMf "Jf ^^^^ Riding of Yorkshire, to wit. Be it remembered, thai 
theowner, on the l6th day of Novemberi in the 53d year of the reign 

of 
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of OUT Sovereign Lord George the Third, by the Grace of 6od^ 
of the United Kingdom of Great Britain and Ireland, King, 
defender of the faith, and in the year of our Lord 1812, at 
Gisburn, in the West Riding of the county of York, Edward 
Marton, of Great Mitton, in the said Riding, labourer, .on 
behalf of Jane Clark, widow, the owner of the fishery, of 
a part of the river Ribble, which runneth in the lands of. 
the said Jane Clark, in the township of Waddington, in 
the said Riding, comes before me the Reverend Thomas 
Collins, Doctor in Divinity, one of the Justices of our said 
Lord the King, assigned to keep the peace of oiir said 
Lord the King in and^ for the said West Riding, and also 
to hear and determine divers felonies, trespasses, and other 
misdemeanours in the said West Riding committed, and 
upon oath to him by me now here administered upon the Complaint 
Holy Gospels of God, giveth me the said Justice to under- J^^sl * 
stand and be informed, that on Sunday, the 1st day of 
November instant, tit the township of Waddington afore* 
said, in the Riding aforesaid, James Winckley, of Great. 
Mitton aforesaid, labourer, did attempt to take, kill, and 
destroy the fish in that part of the. said river Ribble, which 
runneth in the said lands of the said Jane Clark, in the 
township of Waddington aforesaid, in the Riding aforesaid, 
without her authority, and without and against her consent, 
contrary to the form of the statute in that case made and 
provided, she the said, Jane Clark being then and there 
owner of the said part of the said river ; and the said James f^^^ ^^ 
Winckley not then and there having any jusf right, or any tiveaiiega- 
justy reasonable, or probable claim, or cause, to take, kill, introduced 
carrj' away, or destroy any of the fish in that part of the ^'ro^viw^^*? 
said river, or to attempt to take, kill, or destroy any fish se«°» un- 
in that part of the said river wherein the said fish were so be^stated, 
attempted to be taken, killed, and destroyed by the said J^**i^thc'*' 
James Winckley a$ aforesaid, not then being in any park or deposition 
paddock, or in any orchard, gardei^, or yard adjoining,' ness, see ' 
or belonging to any dwelling-house, but then being in ««^>P'yn* 
other inclosed ground, then being the private property of 
the said Jane Clark, at the township of Waddington afore* 
said, in the West Riding aforesaid i whereby and by force 

of 



of the stotuie in that case made and provided, the said 
J[^mes Winckley hath forfeited for his. said offence the sum 
of £5, to the said Jane Clark, the owner of the fishery 
aforesliid ; whereupon the said Edward Marton, on hehalf 
of the said Jane Clark, the owner of the fishery aforesaid, 
prayeth the judgment of me the said Justice in the pre- 
mises, and that the said James Winckley may be forthwith 
apprehended and brought before me to answer the said 
complaint; wherenpon afterwards, to wit, on the 18th day 
of November, in the year aforesaid, he the said James 
^"if'^d- W^"^^*^y> hcing by virtue of my warrant brought before 
cdbyvar- me the Justice aforesaid, at Guisburn aforesaid, in the 
iuit,sec. . j^jjj^jg aforesaid, to answer the said complaint contained 
In the said information, ahd having beard the same read, 
and the said £dwar*d Marton being also present before me, 
and complaining before me, against the said James Winckley, 
of and for die offence aforesaid^ and praying that he may 
be convicted thereof, the said James Winckley is asked by 
me the said Justice, if he can say any thing for himself 
why he the said James Winckley should not be convicted 
of the premises above charged upon him in form aforesaid. 
Pica not to which he the said James Winckley say*, that he is not 
gnilty thereof; nevertheless, on the said 18th day of No- 
vember, in the 53d year aforesaid, at Guisburn aforesaid, 
in the Riding afOresajd, John Sanderson, of Bolton, ia 
ETideoce. Bolland, in the Riding aforesaid, yeoman, a credible wit- 
ness, Cometh before me the said Justice, in his proper 
person, and before me the said Justice, to wit, on the said 
day and year last aforesaid, at Guisburn aforesaid, in the 
Riding aforesaid, being duly sworn, touching the premises, 
upon the Holy Gospels of God, upon his corporal oath to 
him the said John Sanderson, then and there administered 
by me the said Justice, (I the said Justice having then and 
there full power and authority to administer the said oath 
to the said John Sanderson) deposeth, swearetb, and upon 
i^y} ^**^' his oath aforesaid afhrmeth and saith, in the presence of 
Evidexure. . the said James Winckley, that on the 1st day of November 
instant, in the year aforesaid, he saw the said James 
Winckley, at the township of Waddington aforesaid, in the 

Riding 
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ftiding aforesaid, attempt to take, kill, and 3citn3y ffie fisfi 
itt that part of the river Ribble, which runneA in' tfe6 . 
iamfs of the said Jane Clark, in the toAvnshtp of 'Waddrngi. 
ton, in the West Riding of the county of York, an tf that 
the said part bf the said river was not then* nor' is in any 
park or paddock, or in any garden, orchard, or yard ad- 
joining or belonging to any dwelling-house, but then 'Vf^^ 
and is in other inclosed ground then and there being the 
private property of the said Jane Clark, at the township of 
Waddington aforesaid, in the Riding aforesaid; and that 
the said Jane Clart, then and there M^as and is the true 
and lawful owner of the fishery of the said part of the 
said rivers And thereupon he the: said • James .Winekky, 
baviQg heard the said evidence so given against him as 
aforesaid, is asked by me if he has any thing to say ov 
prove iu answer to such evidence, or to shew why he sheultl 
not be convicted of the oifenec above charged upon him inr 
form aforesaid; and because the said James Winckley doth 
not nor cau: say or prove any thing in his own' defenee; 
touching or concerning the oflence 90 charged upon him.a^ 
aforesaid, or shew why he should not be convicted of the 
same ofience ; and inasmuch as the said. James Winckiey 
has not proved or offered any evidence to prove, nor hath 
alledged that he had the authority or consent of the said 
Jane Clark, or of any owner of the . said fishery, to take^ 
kill, carry away, or destroy, or to attempt tor take, kiH, or 
destroy $feny fish in the fishery aforesaid, or any ju&t right, 
or any: just, reasonable, or probable claim or can^ct, or any 
fight or claim whatsoever so to do. Therefore it . is on' the Judgment* 
said 18th day of November, m the 53d year aforesaid, at 
Gisbu«n aforesaid, in* the Riding aforesaid, by me the said 
Justice adjudged, upon the testimony of the said John 
Sanderson, a credible witness as aforesaid, according to the 
form. of the statute in such case made and provided, that 
the said James Winckiey is- guilty of the oifence so charged 
upon him as aforesaid, and that he the said James Winckl^ 
be, and* he is hereby by me the said Justice convicted of 
the offence aforesaid, according, to the statute aforesaid, and 
I the $aid Justice^ do award and adjudge, that for such" 

" *» .. offence. 



; i 
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fiffencc, he, the said James Wincklcy, hath forfeited ibc Bun 
of £5, to the Skid Jand Clark, the owner of the fisheiy of 
the said part of the said river so ruaning as afuresaid, ta 
be paid as the statute aforesaid doth direct. Given under 
tny hand aod seal, atGlsburn aforesaid, in the Riding afore- 
said, the ISth day of November, in the year of ouc 
Lord 18l3, 



9, General Form of negativing the necessary Qualifications 
in Cojiricliont on the Game Laws. 
I', That A. B. (being a person not then having lands 
and tenements, or any other estate of inheritance in his own 
right, or his wife's right, -of the clear yearly value of one 
hundred pounds per tauivm, for term of life, uor having lease 
or leases of ninety-nine years, or for any longer term, of 
the clear yearly value of one hundred and fifty pounds, not 
then being son or heir apparent of an esquire or other 
person of higher degree, nor then being owner or keepw 
of any forest, park, chase, or warren, being stocked witb 
deer or conies for his necessary use, in respect of sucb 
forest, park, chase, or warren, [nor (a) then being lord of an; 
manor, lordship, or royalty, nor then being game-keeper of 
any lord or lady of any lordship, manor, or royalty, duly 
made, constituted, and appointed, by writing under his or 
her ha ad and seal, to take, kill, or destroy game, or anv 
(ort of game whatsoever in or upon any lordship, manor, 
or royalty, nor then being trnly or properly a servant of or 
to any lord or lady of any lordship, manor, or royalty, nor 
then being immediately employed or appointed to take, kill 
or destroy game, or any kind of game whatsoever for lb* 
sole use or immediate benefit of any lord or lady of an; 
lordship, manor, or royalty,] nor then being a person in any 
manner whatsoever <]Ualified or authorized by the laws of 
' this realm to kill game) did, &c. 

(a) This qualification to the serted here in eomptiaDce «i>k 

word " ro^lty" being only con- the majotity of precpdmts wbkt 

^ruclive, it bas been beld unne- 1 have bad an eppottvidt)' id pt- 

ce&tary to negative it. See Trea- nisiiiK, 
tise, p. 93, Bosc. liT. It is ia> Ai 
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As tlie Conviction in Rex v. Hartley is now become an ^^ 
authority, (see Treatise, p. 122.) I have thought it proper Hartley.* 
to insert a copy of it; as follows: 

10. Conviction for keeping and using a Greyhound* 

West Riding of the County of York, to wit. Be it re- 
membered, that on the 21st day of September, in the 21st 
year of the reign of our Sovereign Lord George the Third, by 
the grace of God, &c. at the parish of Hingley, in the said 
West Riding of the county of York, John Bottomley, of 
the parish of Kildwick, in the said West Riding, labourer, 
Cometh before me, I. A. Busfield, Esquire, one of the Jus- 
tices, &c. and giveth me the said Justice to understand 
and be informed, that on the 20th day of September, in the 
Slstycar aforesaid, at the parish of Thornton, in the West 
Riding aforesaid, John Hartley, of the parish of Bingley 
aforesaid, in the West Riding aforesaid, butcher, being a 
person not then having lands and tenements, nor any other 
estate of inheritance in his own right, or in his wife's right, 
of the clear yearly value of ^100, or for term of life, nor th^n 
having any lease or leases of ninety-nine years, nor for any 
longer term, of the clear yearly value of ^150, nor then being 
the son and heir apparent of an esquire, or other person of 
higher degree, nor then being the owner or keeper of any 
forest, park, chase, or warren, then being stocked with deer 
or conies for his necessary use, in respect of such forest, 
park, chase, or warren, nor then being lord of any manor, 
lordship, or royalty, nor then being game-keeper to any lord 
or lady of any lordship, manor, or royalty, duly made, con- 
stituted, or appointed, by writing under his or her hand and 
seal, to take, kill, or destroy the game, or any sort of game 
whatsoever, in or upon any lordship, manor, or royalty, nor 
then being truly and properly a servant of or to any lord or' 
lady of any lordship, manor, or royalty, nor then being im- 
mediately employed or appointed to kill, take, or destroy the 
game, or any kind of game whatsoever, for the sole use or 
immediate benefit of any lord or lady of any lordship, 
manor, or roysXtyy did, within three months now last past^ to 
wit, on the said 20th day of September, in the said 21st 

X 2 year 
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year aforesaict, at tlie parish of Thorutoo afoYetaid, i^ep vnd 
Bid ke«p use a certain dog called a greyhound^ to kill and destroy tit 
•aduje, c. g^^^^ against the form of the statutes ia that case made and 
provided ; and the said J. Bottomley, the informant, prays 
that the said J. Hartley may be convicted of the premises ia 
manner and form aforesaid above laid to his charge. Where* 
ypon he the said John Hartley, after having been duly sam* 
moned in this behalf to answer the premises before me the 
said Justice, afterwards, that is to say, on the 24th day o( 
September in the 21st year aforesaid, at the parish of Bingi 
ley aforesaid, in the West Riding aforesaid, appeareth, and ii 
present before me the said Justice, in order to ai^swer and 
jjdBke good his defence to the said information and ofTence 
charged on him as aforesaid, and the said J. Hartley having 
lieard the same, is asked by me, the said Justice, if he can saj: 
any thing for himself, why he the said J. Hartley should not be 
convicted of the premises above charged upon him in form 
aforesaid, who pleadeth that he is not guilty of the said offence: 
Nevertheless, onthe24thday of September aforesaid, in the2ist 
year aforesaid, at the parish of B. aforesaid, in the West lUding| 
aforesaid, one credible witness, to wit, T. Foulds, being thea 
and there, to wit, on the same day and year last mentioned, 
at the parish of B. aforesaid, in the West Riding aforesaid, 
sworn, on the Holy Gospel of God, upon his corporal oath, 
to him then and there administered by mc the said Justice, 
(having then and there full power and authority to administer 
the said oath to the said J. FouVds,) deposeth, sweareth, an^ 
upon his oath aforesaid affirmeth and saith, in tlue presence 
of the said/ J. Hartley, that within three months next before 
information was made before me the said Justice by the said 
J. Bpttomley as aforesaid, to wit, on the 20th day of Septem- 
ber aforesaid in the21s.t year aforesaid, the said J. Hartley, 
at the parish of Thornton aforesaid, in the West Riding afore- 
said, being a person not then having, &c. (negativing all the 
qualifications as in the informa.tion,) then and thttt^ to wit^ 
on the day and year last mentioned, at the said parish of 
Thornton, in the West Riding aforesfiid^ did keep and use a 
certain dog called a greyhound, to kill and destroy the gadie. 
Wbexeupoji all and singular the maUcrs, thin^, and eyi<^ 

denccs 
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4en€es being fully heard and understood by the said J. H« h€ 
the said J. H. is asked by nie the said Justice, ivhat he hath- 
to say or ofTer in his defence against the said information .and. 
offence, and in answer to the evidence given as above men- 
tionedy and what he hath to say why he should not be con* 
victed of keeping and using a certain dog called a greyhound 
to kill and destroy the game, contrary to the form of the 
statutes in such case made and provided, and forasmuch as 
the said J. H. doth not offer, alledge, or say any thing, or 
produce or offer any evidence in answer to the said informa** 
tion, evidence, matters, things, and premises, or any of them, 
charged on him as aforesaid, it manifestly appears to me, the 
said Justice, that the said J. H. is guilty of the premises above 
laid to his charge : wherefore I, the said Justice, upon the 
oath of one credible witness, so taken before me as aforesaid, 
do adjudge that the said J. Hartley, on the 20th day of 
September aforesaid, in the 21st year aforesaid, at the parish 
of Thornton aforesaid, in the West Riding aforesaid, did keep 
and use a certain dog called a greyhound, to kill and de- 
stroy the game, and that the said J. H. had not then any lands 
and tenements, nor any other estate, &c. (negativing all the 
qualifications as in the information) : And thereupon I the said 
Justice, on the 24th day of September aforesaid, in the 21st 
year aforesaid, at the parish of B. aforesaid, in the West Rid- 
ing aforesaid, do convict the said J. H. of keeping and using 
a dog called a greyhound, to kill and destroy the game, and 
Be the said J. H. is hereby convicted thereof by me the saidi 
Justice oh the oath of one credible witness, according to the 
form of the statute ; and I the said Justice do adjudge, that 
the said J. H. for his said offence aforesaid, hath forfeited the 
iSum of five pounds of lawful money of Great Britain, and I 
do adjudge, that one half of the said siira of five pounds be 
paid to the said informer J. Bottomley aforesaid, and that the 
other half of the said sum of fi\e pounds be paid to the poop 
i>f the parish of Thornton aforesaid, in the West Riding 
aforesaid, where the said offence was committed, according 
to the form of the statute in that case made and provided. 
In witness whereof I the said Justice, to this present record 
of conviction have set my bund and seal^ at the parish of 

• BingTey . . . 
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Bingley aforesaid, in the West Riding aforesaid, the 24th day 
of September, in the 2 1st year aforesaid, and in the year of 
our Lord 17^1- 



11. Conviction efan Innkeeper for having a Partridge in his 
Possession, and selling the same as an Innkeeper ^ 5 Ann. c. 
14. s. 2, 28 Geo. 2. c. 12. 2 Geo. 3. c ip. 

Lancashire » . 

Be it remembered, that on the 30th day of October, in 
the twenty-third year of the reign of our Sovereign Lord 
George the Third, by the grace of God, &c., at Warringtou 

in the county of Lancaster, D.Poole, of , in the 

county of Cheshire, Esq. cometh in his proper person before 
me, C. O. Clerk, one of the Justices of our said Lord the 
King, assigned to keep the peace of our said Lord the King, 
in and for the said county of Lancaster, and also to hear 
and determine divers felonies, trespasses, and other misde- 
meanours committed within the said county, and then and 
there giveth me the said Justice to understand and be in- 
formed, that within threemonths now last past, that is to say, 
on the second day of October, in the twenty-second year of the 
reign of our said Lord the present King, at the parish of Man- 
chester, in the said county of Lancaster, R. A. of Manchester 
aforesaid, innkeeper, being a person not then, &c. C^ee the Gt* 
neral Form, p. [42]) and being then and there an innkeeper, 
unlawfully had in. his custody two partridges, and did then 
(a) Let this f^^^ there sell (a) C^r^ " offer to sell," as the case, may be J the 
be according same partridgps, contrary to the form of the statute in such 
It he only* case made and provided; and. the said D. P., the said in- 
hfsVu^tJSv" fonnant, prayeth that the said R. A. be convicted of the said 
omittheiest. offcnce above laid to his charge: Whereupon the said R. A.t 

If he actual- r t • i \ • % • t t m- 

lysoidthem, after having been duly summoned in this bebaii to answer 
**mjr *^lf *^^ make his defence to the said information and offence 
he offcj-ed therein charged upon him before me the said Justice, after^ 
ScVai^* wards, that is to say, on the J 3th- day of November, in the 
A. p. twenty* 
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twenty-third year aforesaid, at WarringtoD aforesaid, in the 
county of Lancaster, appearcth, and is present before me the' 
said Justice, in order to answer and make good his defence 
to the said information and offence therein charged on him 
as aforesaid, and he the said R. A. having heard the same, is 
asked by me the said Justice, if he can say any thing for him- 
self, why he the said R. A. should not be convicted of the 
premises above charged on him, in form aforesaid, whoplead- 
eth that he is not guilty of the said offence : Nevertheless, on 
the said 13th day of November, in the twenty-third afore- 
said, in the said county of Lancaster, one credible witness, 
to wit, T. B. of H. in the said county of Lancaster, cometh 
before me the said Justice, in his own proper person, and 
before me the said Justice, the said T. B. being then and 
there, to wit, on the day and year last aforesaid, at Warrington 
aforesaid, duly sworn touching the premises, upon the Holy 
Gospel of God, upon his corporal oath, to him then and 
there administered by me the said Justice (I, the said Justice, 
then and there, having full power and authority to admini- 
ster the said oath to the said T. B.) deposeth and sweareth, 
and upon his oath aforesaid afiirmeth, in the presence of the 
said R. A., that within three months next before the said in- 
formation was made before me, by the said informant, as 
aforesaid, to wit, on the said second day of October, in the 
twenty-second year aforesaid, at the parish of Manchester 
aforesaid, he the said R. A. being a person not then having 
lands, (pursue the words of the inforfnaticfn exactly^ to the 
icordsy " in such case made and provided.") Whereupon all 
and singular die matters arid things ii) the sajd information 
and evidence contained being by the said |l. A- heard and 
fully understood, and he the said R, A., being by me the 
sa4d Justice asked, what he hath to say or offer in his de- 
fence against the »Hid information and offence and in an- 
4twor X». the eyidjsnce given as above-mentioned, and what he 
has to say, why he should not be convicted of the premises 
so charged upon him and forasmuch as upon hearing and 
fully understanding all and every the matters and things by 
the said R. A, alledged ^nd proved in his defence, touching 
the premises in t|^e said information specified, it manifestly 

appears 
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appears ta me the said Justice, thfit the said B. A. is guilty 
of the pretpiscs above charged upon him in the said infor- 
xnation: It is therefore adjudged by me the said Justice^ 
upon the testimony of . the said T, B., a credible witness, 
upon his oath, before me the said Justice, so taken as 
aforesaid, that the said R. A., on th^ said second day of 
October, in the twenty-second year aforesaid, at the parish 
of ^lanchester aforesaid/ within three months next before 
^he said information was made before me the said Justice 
by the s^id D. P. as aforesaid, unlawfully had in his custody 
two partridges, and did then and there sell for^ " or offer tQ 
sell") them, contrary to the form of the statute in such case 
made and provided, and that the said R. A. had not then, &c« 
fnegqtiving (il( the qmlifications) nor then was a person in 
^ny manner whatsoever qualified to kill game, and was. then 
and there an inn-keeper; and thereupon I the said Justice, 
^pQn.th? said thirteenth day of November, in the twenty-third 
v^aT aforesaid, at Warrington aforesaid, do convict the said 
K, A. of the offence aforesaid, in and by the said information 
charged ag;ainst him, and the said R. A. is hereby convicted 
thereof, by me th^ said Justice, upon the oath of one credible 
witness, according to the form of the statute in such case 
Ki^ade and provided ; and I the said Justice do adjudge, that 
]the said R. A. for his said offence, hath. forfeited the sum of 
i£lO, of lawful money of Great Britain, that is to say, the 
(5) 5 Ann. ^^m of £5 (6) for each of the said partridges; an4 I do ad- 
51. for each judge that one half (c) of the said sum be paid to the said ii^ 
pajtridge, foi^mant p. p., a,nd that the other half of the said sum be 
(c)5Ann. P**^ to. the poor of the parish of Manchester, where the sud 
c« 14, 9. 3, pffenc9 was committed, according to the form of the statute 
ijEk that case made and proyid^d* In fitness whereof &c. 

This conviction was drawn by a gentleman eminent a;t 
ihe bar, by whom the following observations were 8i|b^ 
joined :— 

. ^ The statute 5 Ann, c. 14* 9* 2, which imposes a penalty 
upon any higler, chapman, inn-keeper^ having partridges, &c. 
•in their possessiion, or who shiiU buy, sell, or oflfer to sell the 



Shxae, makes no express .dUtifiction between such as are q.ua« 
lified by estate and such aa are not ; hut it was thought 
safer to negative' all the qualifications. If, indeed, the 
defendant actually sold the partridges, or offered thefu 
for sale, the case would come within 28 Geo. 2* c. 9^ 
which inflicts the penalties upon selling, whether the persoi| 
be qualified or not ; and in such case it will be proper tp 
omit the whole of what is stated in the above conviction re- 
specting the qualifications, but it was not thought proper to 
consider the using the partridges in the house by an inn- 
keeper, in providing for his guests, as an actual sale of then^ 
within the latter act. 



12. Conviction/or using a Lurcher ^ and killing « Hare. 

Wiltshire, Be it remembered, that on the first day of 
February, in the eighteenth year of the reign of our Sovereign 

Lord Georg« the Second, by the grace of God, &c. at ^r- :, 

in the county of Wilts, B.H. of——, in the said county, 
yeoman, in his proper person, cometh before me, W» C. £sq|. 
one of the Justices of our said Lord the King, assigned tp 
keep the peace in and for the said county, and also to hear 
and determine divers felonies, trespasses, and other misder 
meanours committed in the said county, and then and ther^ 
maketh information, upon oath, before me the said Justice^ 
that J. P. of > aforesaid, labourer,, (he the said J. P* 

not having lands- and tenements, or any other estate of Inhe- 
ritance in bis own, or his wife's, right, of the clear yearly 
value of ^100, or for term of life, nor having lease or leases 
of ninety- nine years, or for any longer term« of the clear 
yearly value of ^150, nor being the son and heir apparent 
pf an esquire, or other person of higher degree, nor being 
owner or keeper of any forest, park, chase, or warren, being 
fetocked with deer or conies for his necessary use, ia respect 
pf such forest, park, chase, or warren, nor being game- 
keeper df any lord or lady of any loidship or manor duly 

made, 
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made, constituied, or appointed, with power or authority to 
take, kill, or destroy the game in or upon any such lord- 
ship or manor, nor being truly and prop^ly a servant of or 
to any lord or lady of any lordship or manor, nor being im- 
mediately employed and appointed to take and kill the game 
for the sole use and immediate benefit of such lord or lady, 
nor being in any other manner whatsoever duly qualified, 
empowered, licensed, or authorized by the laws of this realm, 
cither to take, kill, or destroy any sort of game whatsoever, 
either for himself, or for any other person or persons what- 
soever, nor keep, or use any greyhounds, setting^dogs, hoysf 
lurchers, funnels, or any other engine to take, kill, and de- 
stroy the game,) on the ■ day of ' , in the year 

aforesaid, at aforesaid, in the said county of Wilts, 

one lurcher, and divers other dogs^ did unlawfully keep and 
use for the destruction of the game, and with the said 
lurcher, and other dogs, did then and there take and kill one 
hare, contrary to the form of the statute in that case made 
and provided ; and the said informant then and there prays 
that the said J. P, may be convicted of the said offence* 

Whereupon the said J. P., on the — day of , in 

the year aforesaid, had due notice to him given of the said 
information, and of the offence therein charged against him 
as aforesaid, and was then, thut is to say, on the said ■■■ 

day of — , in the year aforesaid, duly summoned to be 

and appear before me the said Justice, at my dwelling-house, 

at aforesaid, in the said county of Wilts, on the 

day of the said month of — , in the said — — . 

year of his said Majesty's reign, to answer and make his de- 
fence to the said information and the offence therein charged 
upon him ; and thereupon, afterwards, that is to say, on the 

said — day of --, in the >■■■ year aforesaid, at 

» aforesaid, in the said county of Wilts, J. D. of 

aforesaid, then being a credible witness, cometh before me 
the said Justice, in his proper person, and takes his corporal 
oath upon the Holy Evangelists of God, to say and depose 
the truth, touching and conceniing the premises in the said 
information specified, (I, the said W. C. having then and there 
full power and authority to administer the said oath to him 

the 
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tlie said J. D. in that behalf,) and«the said J. D. being so sworn, 
then and there, upon his said oath, so taken as aforesaid, de- 
poses and swears of and concerning the premises in the said in- 
formation specified, that he the said J. P. within three months 
next before the said information before me the said Justice 

made as aforesaid, to, wit, on the said day of ■ ■ ■ - ^ 

in the said — — year of his said Majesty's reign, at ^ . 

aforesaid, in the said county of Wilts, the said J. P. not hav* 
ing lands and tenements, or some other estate of inheritance 
in his own, or his wife's rights of the clear yearly value of 
JEIOO, or for term of life, nor having lease or leases of ninety- 
nine years, or for any longer term, of the clear yearly value 
of ^150, nor being the son and heir apparent of an esquire, 
or other person of higher degree, nor being owner or keeper 
of any forest, park, chase, or warren, nor being game-keeper 
of any lord or lady of any lordship or manor, duly made, 
constituted, or appointed, with power or authority to take, 
kill, or destroy the game in or upon such lordship or manor, 
nor being truly and properly a servant of or to any lord or 
lady of any lordship or manor, nor being immediately em- 
ployed and appointed to take and kill the game for the sole use 
and immediate benefit of such lord or lady, nor being in any 
other manner whatsoever qualified, empowered, licensed, or 
authorized by the laws of this realm, either to take, kill, or 
destroy any sort of game whatsoever, either for himself or 
any other person whatsoever, nor to keep or use any grey- 
hounds, sotting dogs, hoys, lurchers, funnels, or any other 
engine to kill and destroy the game) did keep and use one 
lurcher, and other dogs, for the destruction of the game, and 
with the said lurcher, and other dogs, did then and there 
take and kill one hare, contrary to the form of the statute in 
that case made and provided ; and thereupon the said J. P. 
after due notice and summons to him given as aforesaid, doth Defendant 
not appear before me the said Justice,, but maketh default ; ^l\^ **** 
but the same being now fully and duly proved before me the 
said Justice, upon the oath of the said J. D. as aforesaid, it 
manifestly appears to me the said Justice, that the said J. P. 
is guilty of the premises above charged upon him in the said 
information : it is therefore adjudged by me the said Justice, 

that 
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tKat the said J* P^^^ipon tlie testimoay of the said J. D., a 
credible witness as aforesaid, upon his said oath before me 
the said Justice so taken as aforesaid, be convicted, and he is 
hereby convicted of the premise aforesaid, according to the 
l[orm of the statute in such case made and provided ; and that 

the said J. P. forfeit the sum of A for the offence 

aforesaid, to be levied and distributed according to the form 
of the statute in that case made and provided. In witness 
whereof, I the said Justice, to this present record of con- 
yiction have put my hand and seal, at ■ : aforesaid, the 

said — day of , in the said ■ year of the 

pf our said Sovereign Lord the King, and in the year of our 
reign Lord 175£. 

- This conviction was removed by certiorati, aiid after mucli 
litigation affirmed by rule of Court in Michaelmas Term,, 
in the nineteenth year of Geo. 2. 



ffci-fi 



13. Evidence stated in a Conviction for using Steel-traps 

to kill Game, 



, .„— dcposeth, &c. that the said W. D. on, &6. at, 

4&c. (not then being, &c., negativing all the qualifications as 
in the preceding forms) did keep and use divers steel-traps 
;and engines, to kill and destroy the game, by placing and 
setting them upon certain arable lands in the said parish of 
£.9 then in stubble, and the borders thereof, where pheasants 
and other game usually come to feed, and in such manner u 
to take and destroy the same, and that ^he saict tra|^ and 
«ngines were appropriate in their nature for that purpose* 
Seefurtherf tit. Rogue and Vagabond* 



* 14. Hea 
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]4. JPlea of a Conviction before a Justice io an Action for 
Penalties for killing Game without a Certificate. 

■ , And as to the said offences^ in the - — - counts ef the 
siaid declaration above supposed to have been committed hf 
jhiniy Defendant says, actio noii, because, he says, that aftet 
the time of committing the said supposed offences, and be* 
fore the exhibiting of this bill, to wit, on the -^ — — day of , 

■ ■■■■, A. D. , at ■ ■ , one R, A. w6nt before 

£. F., then one of the Justices of our said Lord the King, 
assigned to keep the peace of our said Lord the King in and 
for the said county of — — , and also to hear and deter- 
mine divers felonies, trespasses, and other misdemeanours 
committed in the said county, residing (a) near the place (a) This 
where the offence in the information hereinafter mentioned ?°!1^°* 

seem necci* 

specified was committed, and then and there exhibited be- s^ry* 
fore the said £. F., his certain information against the 
^aid G. H. (the defendant) by the name and description of 

6. H. of , by which said information the said R. Ai 

then and there informed the said Justice, that the said G. H^ 

on the ■ day of — then last past, did, at the 

parish of M. aforesaid, use certain dogs (6), called spaniels, {b) See R. 
and a certain engine, called a gun, for the destruction of the ''n/e*p.r^m 
game, without having the certificate required by law for that 
purpose ; and such proceedings were thereupon had befbpd 
the said £. F. the said Justice, that afterwards, to wit, on 

the —(c) day of : — -, A. D. , at — , the said M The 

G. H. was duly convicted by the said E. F., so being such Convktiom 
Justice as aforesaid, of the said offence charged upon him, 
in the said information as aforesaid ; and the said Justice 
did then and there declare and adjudge, that the said G. H. v 

had forfeited the sum of .;620, of lawful money of Great 
Britain fpr the offence aforesaid, according to the form of 
the statute in that case made and provided ((f), as by record (d)Seepo*t, 
of the said conviction fully appears, which said conviction the^rouvl^ 
is yet in full force and effect, not reversed, quashed, or va- ^^^ has 
•cated ; and the said G. H. further says, that the said using moved by 
of the said gun, in the said — counts of the said declara- ^'''"'^^'^ 
tion mentioned, and the said using of the dog io the said 
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— count mentioned, for the purposes tKerein respectively 
mentioned, were done by the said G. H., together, on the 
very same day, and at one and the same time, and not sepa- 
rately, or on other or different days, or at other or different 
times, and were and constituted but one offence, and that 
the said gun in the said 5th count of the said declaratiou 
above mentioned, and the said gun in the said information 
mentioned, was and is one and the same gun, and not other 
or different ; and that the said dog in the said last count of 
the said dec4aration mentioned, was and is one of the said 
dogs in the said information mentioned, and not other or 
different ; and that the using the said gun and dog, in the 
said counts of the said declaration respectively men- 
tioned, and whereof the said (thcpl9.intiff) hath above 

complained against the said defendant as aforesaid, and the 
said using the $aid dogs and guns in the said information 
mentioned, and whereof the said G. H. was so convicted as 
aforesaid, were and arc one and the same identical offence, 
and done and committed by him the said G. H. at one and 
the same time, and not other or different offences, or done, 
or committed at other or different times, and this, &c. where- 
fore he prays judgment of the said plaintiff, ought to have or 
maintain his aforesaid action against him, as to the said of- 
fence, in the said counts of the said declaration re- 
spectively mentioned. 

S. G. 

Replication null And as to the plea of the said G. H. by 
tiel record, i him above pleaded in bar, as to the said 
counts of the said declaration mentioned, plaintiff 



says, fprcecludi nonj in respect of those offences, because, he 
says, that there is not any such record of the said conviction, 
as the said G. H. hath in by the said plea alledged ; and 
this, &c. wherefore, he prays judgment, and his debt afore- 
said, in respect of those ofl'cnccs, together with his damages, 
fey occasion of detaining that debt, to be adjudged to him, 

^c. 

T. W. 



Rejoinder, 
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Rejoinder, and pray- ) And the said G. H., says, that 

ing Certiorari, 3 there fs such record of the said 

conviction, as he the said G. H. hath in this said pica in that 

behalf alledged* and this he is ready to verify by the said 

record, and thereupon a day is given to the said G. li. until 

on ■ ■ ' ■ next after , before our said Lord the 

King, at W. to produce the said record^ the same day is 
given to the said ' (the plaintiff) there, &c. ; and be- 
cause the record of the said conviction is now in the custody 
of the said E. F. the Justice aforesaid, therefore the said G. 
H. prays a writ of our said Lord the King, to be directed to 
the said £. F., to certify to the Court here, whether there is 
such a record of conviction aforesaid, or not, and it is granted 
to him, returnable before our said Lord the King, at West- 
minster, on next after — — , the same day is given 

to the said parties there. 

S.G. 

If the conviction has already been removed^ the plea may he 
thus; '^ ashy the said conviction, which our said Lord the 
King, for certain reasons, caused to be brought into the Court 
of our said Lord the King, before the King himself, and now 
remaining of record in the Court of our said Lord, before the 
King himself, to wit, at Westminster aforesaid, in the county 
of Middlesex, more fully appears" (then aver the identity of 
the offences, as in the' foregoing plea.) 

If the penalty was paid, add, '' and tiiat he the said G. H. 
after the said conviction, and before the exhibiting the bill 
of the said h . plaintiff, to wit, on , in due manner 

paid the penalty so adjudged against him as aforesaid, to wit, 
at &c., and this, &c., wherefore, &c." 
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15. Conviction for kee^ng a Hazard Table, on It 

Geo. 2. c. 28» 

Middlesex f to wit. Be it remembered, that on the 1st day 
of September, in the32d year of the reign of our Sovereign 

Lord 



im 
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l^h- 



Informa- 
Uon. 



Summons. 



Appear- 
ance. 



-Plea, Not 
Guilty. 



Lord King George the Third, at the parish of St. Jaioes, in 
the city and liberty of Westminster, in the county of Middle- 
sex, J, Warren of the. parish of St. Georg^^ Hanover-square, 
in the city and liberty aforesaid in the said, county, in hk 
proper person cometh before us Nath. Couant and - ?h 
Neve, Esquires two of his Majesty's Justices assigned to 
keep the peace of our said Sovereign Lord the King, in aod 
for the said county, and also to hear and determine divers fe- 
lonies, trespasses, and other misdemeanors in the said 
county committed, and now here exhibiteth before us the 
^id Justices a certain complaint and information, and there- 
in complaineth and givcth us to understand and be informed, 
that J. Listen, yeoman, of Norris-street, in the parish of St. 
James, in the city and liberty of Westminster, in the county 
aforesaid, did, after the 24th day of Juae, 173d» to wit^ os 
the 25th day of August, A. D. 1792,. at a certain house is 
Nor ris-^s tree t aforesaid, set up, maintain, and keep, a certain 
fraudulent game, to be deternxined by the chance of dice, 
under the denomination of the game of Hazard, against the 
form of the statute in such case made and provided ; and 
afterwards, on the 20th day of September, in the year afore- 
said, at the parish of St. James aforesaid, in the city and 
liberty aforesaid, in the said county of Middlesex, the said 
J. Liston having been duly summoned in this behalf to ap- 
pear before us the Justices aforesaid, appcareth and is present, 
in order to make his defence against the said charge contain- 
ed in the said information, and having hcaixi the same read, 
the said J. Liston is asked by us the said Justices if he can 
say any thing fox himself why he should not be convicted of 
the premises above charged upon him in form aforesaid, who 
pleads that he is not guilty of the said offence : NevertheiesSt 
on the said 20th day of September, in the year aforesaid, at 
the parish of St. James aforesaid, in the city and lilierty 
aforesaid, in the said county, three credible witnesses, to wit^ 
M. F. of the parish of St. Aiin Soho within the liberty of 
Westminster in the said county, surgeon, S. Haroilton,>of 
Charles-street, &c. one of the constables appointed to attend 
at the public office in Great Marlborough street, in the said 

pari!^ 
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parisl^ of St. James, Westminster, in the ijaid county of 
Middlesex^ and> J: Bdckley, of the parish of St James afore» 
said, yeoman^ come 'before us Justices aforesaid ^ and before 
us the said Justices, upon their oaths on the Holy Gospel to 
them respectively theband there by us the said Justices ad« 
ministBred, depose, swear, and on their oatha aforesaid, in 
the presence of ^ the said J. Liston, say as- follow«th : And 
first, the said M. F. on his oath aforesaid saith, that on the Evidences 
25th day of August last past, he was at the house of the said 
J. Liston^ in Norris>strdet aforesaid, that there wt^re then 
many persons playing at hazard in thei said house for money ; 
that the said J. Liston was then present there during the play- 
ing of the said. game, and acted as master of the hazard-table 
there ; that, the said J. Liston, on the said 25th day of Au- 
gust, being applied to for change, gave eight tokens or pieces 
of silver, several of them marked with the initials of the said 
J. Liston's name, in change for a guinea, for which the said 
persons then played at the game aforesaid ; and that the said 
J. Liston changed them back again when the said persons 
who had so played as aforesaid went away ; and the said 
M. F. upon his oath further saith, that he hath frequently 
been at the said house of the said J. Liston, and hath often 
lost large sums of money there at hazard ; that on those oc- 
casions the sard J. Liston hath always acted as master of the 
house, and that often when disputes aroi^ at the hazard- 
table he was called and decided them. And th^e said S. Ha« 
milton upon his oath sailh, that he is one of the constables 
appointed to attend at the public ofjiice in Great Marlbo- 
rough*strcct as aforesaid ; that Sunday, the 26tU daypfAu^ 
gust aforesaid, he went to the said house of the said J. Lis* 
ton, -in Norris-street aforesaid ; that near thirty people were 
then raund a hazard-table there; .that the said S. Hamilton 
took from the said table a dice-box, a^id two pair of dice, 
and several tokens, with the letters J. L. upon tjiem, which he \ 
now produceth,; and which pieces having been shewn to the 
said M. F. tjie said M. F* ^aith, that they are like those 
which the said J. Liston so gave in change as ^foresaid : And 
the said J. Budkley upon his oath aforesaid saith, That he is 
And hath been for some time past collector of the poor's 

T rateji 
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f«te$ of tVc said f>i4risii iof St. Jiitiiea aforesMi ; Aat lie bfttk 
during that time qQD«jtaBtly neoeived the pQ0r*s rates for Ihs 
said J» Liston's boMse in Norris^siFeety In the said i^arisb, oC 
the said J. Listois and hath given him receipts Sot the Btme 
in his own tjame ais occupier 'of tfhc said house: And then:- 

CoavictioD* upon the sakl J* XistoBi on the SiOdi day of SepKember albre* 
said, in ib^ year aforesaid » before us the Justices aforesaid, 
by the oaths of the aforesaid ctedibi^ wttnesses^ according to 
the fonn of the stotute aforesaid^ is conneied of the o^ 
&uce aforesaid, and for hts said ofience hath forfeited tbe 

FoifeKurr • aum of £3O0 of lawfal moocy of Oreait Britoin, to be dis- 
tribtited as the stottfte afosesaid doth direct. In 'witness 
whereof, we the said Justices to this present record of oon- 
victioR aforesaid have seit our hands add seals, at the parisk 
of St. James aforesaid, in the oouiity aifeoesatd, the said 20th 
day of September, in the 82d yicar aforesasd, and A. D. 
1792. . "^ .. 

P. N. 
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l£. Onder of Sessions, m Appeal, cof^rmutg the i^fpte^ rt' 
tumid together vdtk it to the Writ of Certiorari. (Far 
«/iic^ «e« ante,p. [24}.) 



MidHesex. At the General Quarter Sessions of the 
Peace, holden fot the couiity of Middlesex, at the 

' Guildhall, in Kiug-street, Westminster, in the said 
county, on Wednesday the 17th day of October, in 
the 3 2d year of the reign of our Sovereign Lord 
George the Third, fire- Before W. Main waring, E. 
Head, Frederick Matthew, C. S. &c. Esquires, and 
others their fellow Justices of our said- Lord the King, 
assigned to keep the peace of our said -Iiord the Kin; 

' in the county aforesaid, and also to hear and deter- 
mine divers felonies, trespasses*, and otlier misde- 
meanors in the said county committed. That Session 

of 
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of tke Pe«U36 is adjoorned by the aforesaid Justices of jkdjourn« 
eur said Lord the King above named, and others tfaeiv "^^^" 
feliows ivibresaid here, until Monday the* ^9tk day ol 
t&e ssime month of October, at the hour of ten in the 
morning of the saitie day, to be holden at the Sessions 
House ok Clerkenwell Green in and for the said 
Gonnty : And that at the same Sessions of the Peace Second ttd« 
being holden by adjaurnment aforesaid, at the> Sessions 
House aforesaid, iii and for the said county, on th« 
said Monday the said 29th day of October, in the 
35d year of the reign of our $aid So?ereign Lor4 
George the Third, he. before the said Justices of our 
said Lord the King above named, and others^ their 
fellows aforesaid, that Session of the Peace is ad* 
journed by the said Justices above named, and others 
their follows here, until Tuesday the 30th of the same 
month of October, at the hour and place last above 
mentioned ; And that at the same Session holden Fuitlier uA* 
by adjournment, &c. (several intermediate adjourn- ■'°*"*™^** 
meats as above) till Saturday the 8th day of Decern* 
ber, in the year last aforesaid : And that at the sam« Appeal, 
Sessions of the Peace, being holden by adjournment 
aforesaid, at the Sessions House aforesaid in and for 
ihe said county, on the said Saturday the said Sih 
day of December, in the said ddd year of our 'said 
Sovereign Lord the King, before W. Mainwaring, 
Esquire, the Reverend S. Glass, Doctor in Divinity, 
F. M., J. H. Esquires, and others their follows^ Jus- 
tices of OiHT said Lord the King, assigned to keep the 
Peace of our said Lci>d the King in the.coutity afocd^ 
said, and alsp4o hear and detern^ne divers, &;Cwia \hm 
said ecMinty committed, 

Whfceas J. Listson halh at this present Ses^ipn exhibited 
bis petitiau and appeal, setting forth, tbeit in i#id by.a oerlain ^ 
Convictiod in writing, under the hands and seals pf Nathan* 
niel Conant and Philip Neve, -Esquires, two qf the Justi^et 
of the Peace of our said Lord the King, assigned to keep tbe 
p«ace in and for the said county, and also to hear and deter* 

tS jpainc^ 
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mine, &c. bearing date the 20tfa day of September last past, 
he was convicted by the said Justices, for that he on the 25th 
day of August last, at a certain house in Norris-street, in the 
parish of St. James, in the city and. liberty of Westminster, 
in the county of Middlesex, did set up, maintain, and keep 
a certain fraudulent game, to be determined by the chance 
of dice, under the denomination of the Game .of Hazard, 
against the statute in that case made and provided, and that 
the said Justices did adjudge the petitioner to have forfeited 
the sum of ^200, to be distributed as the said statute doth 
direct, whereby the petitioner conceived himself aggrieved : 
Now, upon hearing the said appeal, and what hath been ai- 
led ged by the respective parties, their counsel and witnesses, 
of and concerning the premises,. It is ordered, that the said 
Conviction be, and the same is hereby confirmed. 

By the Court* 

Selby, 

This Conviction was removed into the Court of King*s 
Bench by certiorati ; and among other things it was objected, 
that there was no sufficient evidence of a playing. with dice, 
, the first witness not having stated tha,t dice were used io 
playing , on the day spoken of by him, viz; 25th pf August, 
afid the second witness having spoken of a different day, viz. 
the 26.th of August,, and having only proved the fad of 'there 
being then dice upon the table, but no playing. 
. This objection however was over-ruled, as well as all the 
others that were, taken, and the Conviction was confirmed. 
K0R V. tic- Lord Kenyon said, it was immaterial on this charge, whether 
ron, 9 1. IV* ^1^^ game of hazard were played with dice or cards> hazard 
being of itself, declared an illegal game by the statute. How- 
ever, if it were necessary to be. stated, it appears that a dice- 
box and dice were found on the table the subsequent day, 
which, from the manner in which they were found, was suffi- 
^eient to '-warrant the Justices in concluding that the game of 
haeard was there played ; and the Justices were not confined 
feo-evrdenee on' the particular day. 
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HAWKER AND. PEDLAR. 
\7 , Qo\\yic\\oikj' for trading tcithont a Licence* 
Note. As the Conviction in this case was confirmed (see Rex *. 

. * Aiken* 
Treatise^ p. ] 15.)> and has since been adopted in establishing 

a rule of considerable importance, it may be satisfactory to 

supply the conciseness of the report by a reference to the 

Conviction itself, which 1 have been favoured with a' copy of; , 

in the following words : 

Rutlandshire^ to mt. Be it remembered, that on the 17th. 
day of November, in the 5th year of the reign of our Sove-. 
reign Lord George the Third, &c. at Uppingham, in the said 
county of Rutland, one Francis Wcldon cometh in his own Infoima- 
person before me Robert Ho\chkin, Esquire, one of the Ju«« N^eouJtf. ^ 
tices, he. in and for the said county of Rutland, and giveth, 
me the s'aid Justice to understand and be informed, that one 
Roger Aikenr^fter 4he 24th day of June, in the year of our 
Lord 16989 (that is to say), on the 15th day of November, 
in the 5th year aforesaid, was a hawker and pedlar, and did 
go and travel from tQw^gi to town with horses, and to other 
men's hocuses, within the kingdom of Ei^gl^nd^ carrying to, 
sclU and exposing to sale, goods^ wares, and n^erchandizes, to 
wit, linen handkerchiefs, and other linens, of which the said. 
Roger Aiken wi^s not the real worker aqd maker, nor the 
child, appcentice^ agejot, or servant of the real porker or 
maker thereof, and that the said Roger Aiken, being a hawker, 
and pedlar,. and. travelling from town to town, and to other, 
men's. houses as aforesaid, ai;Ml carrying to sell, and exposing, 
to sale, such g<>ods, wares, and merchandizes as aforesaid^ on 
the 15tk day of November, in the 5th y<ear aforesaid, at 
Uppinghamjjathe^ounty ^foresaid, did carry to the parish 
of Uppingham, to sell and expose the same at Uppingham 
aforesaid; several goods^ wares, and merchandizes, that is to 
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say, linen handkerchiefs, and other linens, and was then and 
there found so trading as aforesaid, without any licence so to 
do, contrary to the form of the statute. See. he the said R. 
Aiken, not being then in any public mart, market, or fair, 
nor being the real worker or maker of the said goods, wares, 
and merchandises, or of any part thereof, nor the child, &c. 
(as before) : and the said Francis Wcldon prays that the said 
Roger Aiken may be convicted of the offence aforesaid, ac- 
cording to the form of the statute in such case last made and 
t>e^ndint provided f Whereupon afterwards, on the lOth day of No- 

appcars, * '^ • *» • 

19th No* vember, in the 5th year aforesaid, the said Roger Aiken 
^^*'"^' comes before me the said Justice, at Uppingham aforesaid, 
in order to answer the said charge contained in the said in- 
formation, and having heard the same, he the said Roger 
Aiken is asked by me the said Justice if he can say any 
thing why he should not be convicted of the premises above 
charged upon him in form aforesaid ; and thereupon the said 
Roger Aiken saith, that he is not guilty of the said offence, 
but doth not shew to me any sufficient cause why he sfaoold 
Sto^ aty dot be convicted of the ofience aforesaid : Jnd afterwards, to 
and glace, ^^^^ ^^ the Said IQth day of NovemheVy in the 5th year afore- 
ered-bicwit- gaid, William Goodhall, a credible witness in this behalf, 
* ^ cometh before me the said Justice, at Uppingham aforesaid, 
and on his corporal oath upon the Holy Evangelists of God, 
now administered by me the said Justice (I the said Justice 
having a competent authority to administer the said oath to 
the said W. Goodhall in that behalf), he the said \V. Good- 
lall deposeth and saith, that riie said Roger Aikeii, after the 
24th day of June, &c. (following the information precisely, 
pfegativingall the exemptions as is done there): Wherenpon 
all and singular the premises being seen and folly under- 
stood by me the said Justice, and mature deliberation being 
thereupon had, it manifestly appears to me the said Justice 
that the said Roger Aiken is guilty of the premises above 
charged upot> him in the said information. It is therefore 
adjudged by jne the said Justice, that the said Rog« Aiken 
be convicted, jipd he is hereby convicted by me the said Jus- 
tice of the premises ^foresaid \ and I do aWikrd and adjudge 

that 
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that ibe said Rog^r Aikeo liath for bis saki offeace for^iled 

Oie sum of ^13 of lawful, &c. one moiety thereof to the said 

Francis WeMon, the informer aforesaid, and the other moiety 

to tbe poor of the parish of Uppingham aforesaid, wherein 

the said Roger Aiken was found trading in manner aforesaid, ^ 

according to the form of the statute, &c. In witness where* 

of I the said Robert Hotcbkin, the Justice aforesaid, to this 

record of Conriction have set my hand and seal, the said igth S*"T!?''«»» 

^ i9tb No- 

day of November, 17o4. TcmUr. 



18. Conviction of a Pedlar for selling Goods XDithout tuLh- 
cencej contrary to S ^ 9 WiU. 3. c. 27. «. 3, and 29 Geo. 3. 
c«^6. f. U. 

Note, The latter act gives a general form of Conviction to 
be used, s. 26. ; but as a blank is left for the description of 
the offence laid in the information^ which therefore must in- 
clude every material averment, the following form of stating 
the offence, taken from a Conviction on the statute of Will. 3, 
the provisions of which are revived by 29 C^eo. 3. c. 2£. s. 2, 
ivill still be of use in those cases where the facts correspond^ 
in supplying what is. left to be filled up by r^he statute- 
form. 

After the words, " and informed me that E. F. of — , 



in the said county of — •," thuSy on the — — day of — '■ — ', 
vids a hawker, pedlar, and petty chapman, and a trading per* 
son going and travelling from town to town, and to other SeeR. v. 
men's houses, within that part of the United Kingdom called Jje^*"^* 
. England, carrying to sell, without any licence so to do, divers These wordi 
goods, wares, and merchandizes, that is to say, certain wool- tial. 
Icn cloths, of which the said E. F. was not the real worker or 
maker, or the child, apprentice, agent, or servant to the real 
worker or maker thereof; and the said £. F. being a hawker, 
pedlar, a^d petty chapman, and travelling from town t6 

tOWBi 
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town, and otber men's kouies, within that part of the United 
Kingdom, called England as aforesaid, carrying to. sell such 
goods, wares, and merchandizes .as aforesaidy on the . 

day df — , in the year of our Lord ■ ; ■■ ■ aforesaid, at 

-' aforesaid, in the county aforesaid, exposed to sale 

and QfTered to sell, and did then and there actually sell by 
Tetail, and not by wholesale^ a parcel, to wit, £ve. yards and 
' . a half of narrow woollen cloth, he the said £. F. not being 
the real worker or maker of the said cloth, nor h^ing the 
child, apprentice, servant, or agent of the worker or maker 
thereof, nor then being a person trading wholesale in the 
woollen or linen manufactures of this Kingdom, and selling 
the same by wholesale, nor immediately employed under any 
such person or persons to sell by wholesale only, nor Joeing 
then in any public mart, market, or fair, and that he the 
^aid £. F. was then and there found trading as aforesaid, 
without any licence so to do, contrary to the statute in that 
case made and provided. 



HIGHWAYS, 

19. Conviction <m 13 Geo. 3. c. 78. s, 4S, of a Surveyor of 
Highways, for not delivering over hU Beoki of Account 
to the Ckurckpardens and Ovtrteers* Set Schedule, No» 
35, annexed to the Act. 



*■ , to %dU. Be it remembered, that on the 27th day 

of December, in the year of our Lord 18X3, at R. in the 
county of -^ — » — , J. S- came before roe W. H. one of his 
Majesty's Justices of the Peace of the said county, and in- 
formed me that W. B. of the hamlet or division of B. in the 
township of C. in the said coun^, .labaoner, was surveyor of 
liighways within the said hamlet, for the year ending at Mi- 
irhadmas last past s and that afterwardsi to wit, oq the 25th 

day 
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day of November now laat past, at O. in the eounty »(on- 
said, s certain book of accounts of the said W. B. as sach 
surveyor, and cert^n assessments for repairs of tlic said 
highway*, were settled and allowed by the R'eveKnd J. H. 
Clerk, and J. W. Esqnire, two of his Majesty's Justices of 
the Peace in and for the said county, pursuantto the statute 
in' such case made and provided; and that afterwards, ' tft 
wit, ftom thenceforth to the time of exhibiting the said in- 
formation and complaint, there was a churchwarden and 
overseers of the poor d uly appointed in and for the township 
of C. aforesaid, including the said hamlet or division, end 
that the said W. B., during all the time last aforesaid, neg^ 
lected to transmit and deliver to such churchwarden and 
overseers, or any or either of them, the said book and assess- 
ments so settled and allowed as aforcsRld, contrary to the 
form of the statute in such case made and provided (a) : fa/ WhA 
Whereupon the said VV. B. after bring duly summoned to an- the'end'II 

swer the said charge, appeared before me on the day '^"'^"l'!','? 

of , at — — , in the said county, and having heard ys.anneied 

the charge contained in the said information, declared that he I''"** 
was not guilty of the said ulfence; but the same being fully 
proved upon the oath of J. S. and R. B. two credible wit- 
nesses, it manifestly appears to me the said Justice, that he 
the said W, B. is guilty of the offi-nee charged upoti him by the 
said information^ It is therefore considered and adjudged by 
me the said Justice, that the said W. B. be convicted, and t 
do hereby convict him of the offence aforeiaid, and I da 
hereby declare and adjudge, that he the said W. B. has foN 
feited the sum of £5 of lawful money of Great Britain; for 
the pfFence aforesaid, to be distributed as the law directs, 
according to the form of the statute iii that case ^ade and 
provided. Given under tny hand and seal, the day and yeat 
last aforesaid. 

Jfthe paj'li/'does- not appear upon tit suntnmnt, then, afte 
the words, "being duly summoned to answer the salt 
charge," ihsert ("'did not appear before me, pursuant to thi 
said summons") j' or, if he appeared and refused to make de 
fence, (did neglect And refuse to'make uiy defence ageing 
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tke said cbarge^ but {tie same being fully proved, fcc. tft 
before J 

If tbe party confesses, after the words, ^' contained in the 
«aid Jnformatiou/' ituert, (acknowledged and volontarily con* 
jessed tbe same to be true, and it manifestly . appears to me 
4be said Justice^, a$ above. J 



tAND-TAX. 

iO. Conviction by Commissioners of Land-Tas, for not sen- 
ittg the Office of Assessor of the Land-Tax, 38 Geo, 3. c. 
5. ,s. 19. . 

Hundred of Bampton, in the county of Oxford. Be it le* 
mepbered, that at a meeting of us A. B. C. D. and £. F. 
being commissioners duly appointed for the purpose of put- 
ting, in execution certain Acts of Parliament for granting an 
aid to his Majesty by a Land-Tax, and acting as such com- 
missioners in and for the hundred of Bampton, in the county 

of O. held on the day of — — — , in tbe ■ year 

of the reign of his present Majesty, at the George Inn at 
Barford, within the said hundred of B. the said place being 
the most usual and common place of our meeting, within tbe 
iaid bundred of B. We the said commissioners did direct our 
joint, precept, bearing date the same day and year aforesaid, 
^o John Doe, yeoman, then an inhabitant of the hamlet or 
liberty of H. within the said hundred of B. whom we the 
said commissioners thought most convenient to be one of the 
assessors of all and every the rates and sums of money im» 
ppsed on th,e ,saJLd^,)i^mlet or lil?crty of, H. by virtue of the 
^id actS| rcqiairi^g him to appear before us tbe said commis* 
sioiie];s as ^fon^ai/^ at the said George Inn at Barford afoier 
said,,jwithip4be.jsaid buudred of B. on the — — day of 

■ tbren,i>e.\t cnsujog^. ^e same day not exqeediog eight 

days 
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days ftfter the date of our said precf f)t, accol^ing to the said 
acts : And the said J. D. thereupon appeared before us the 
said commissioners, at the said George Inn at B. aforesaid, 
vrithin the said hundred of B. on the said — — — day of 
— — — , and at such his appearance we the said commis- 
sioners then present, then and there caused to he read to the 
said J. Doe, the rates, duties, and charges, imposed upon the 
vaid hamlet or liberty of H. within the said hundred of B« 
by virtue of the said act, and openly declared the effect of 
our charge to him, and how and in what manner he should 
and ought to make his said assessment, and how he ought to 
proceed in the execution of the said act, according to the 
true intent and meaning of the same; and at and after such 
our charge given to the said J. D. we the jsaid commissioners^ 
on the said • day of , at B. aforesaid, within 

the said hundred of B« issued our warrant, bearing date the 
■ day of , in the year aforesaid, and directed 

the same to the siaid J. Dcr&, then one of the most able and 
sufficient inhabitants of the said hamltt or liberty of H; 

within the said hundred of B. and also to one , . 

another of the most able and sufficient inhabitants of the 
said hamlet or liberty, within the said hundred of B. requir* 
ing them to be assessors of all and every the rates or sums 
of money imposed on the said hamlet or liberty of H. within 
the hundred of B. by virtue of the said acts,' and also therein 

appointed and prefixed the " ■ day of — — , in the 

year aforesaid, at the Bull Inn at Barford aforesaid, within 
.the said hundred of B. to be the day and place for him the 

said J. Doe and the said , assessors as aforesaid, 

to appear before the said commissioners, and to bring in their 
assessments of such rates and sums of money, in writing ; and 
we the said commissioners, being now duly met and assem^ 

bled on this present said day of ■ ' '■ , in the year 

aibrcsaid, at the Bull Inn at B, aforesaid, iKJing the time and 
place appointed and prefixed in and by our said warrant as 
^foresaid, the said J. Doe so as aforesaid appointed assessor, 
makes default in his appearance, and neglects to appear be- 
fore us here at this time, so appointed by our said warrant 

for 
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for bis appearftnce, -not haying any lawful excuse made ont 
to us by the oaths of,t\vp credible witnesses, according to 
the said act : And hereupon at this present meeting, so 
holden by and before us the said commissioners, on this said 

« ' ■ day x)f , in the year aforesaid, at tfie said 

Bull Inn in B. aforesaid, within the saiJ hundred of Baiop- 
ton, R, R. of, &:c. a credible witness, cometh before qs the 
said commissioners, and upon his oath on the Holy Gospel 
of God, to him duly a<lminibtered by us, doposeth and saitb» 

that the said R. R. on the day of , in the year 

Aforesaid, delivered our said warrant to the said J. Doe, by 
4'cason whereof and by force of the said act the said J. Doe 
liath forfeited and lost to his said Majesty^ such sum jas we 
the «aid commissioners now present, or the major part of as, 
shall think fit, not exceeding the sum of ;£40, to be levied 
as. in and by the said act is directed : wherefore day is ^vea 
by us the said commissioners here present to the said J.. Doc, 

to appear before us on the day of , to shew 

cause, if any, why we the said commissioners, or the major 
part of us, should not fine him for his said offence, in such 
sum. not exceeding the sum of jf40, as we the said commis- 
sioners, or the major part of us, shall think fit, according to 
the direction of the sai.d act ; and now at this day, to wit, oa 
the ; day of , in the year aforesaid, being the 

time and place appointed for the said J. Doe to answer for. 
Lis said offence as aforesaid, the said J. Doe having been 
duly summoned in this behalf, appears liefore us A«^B. C. D. 
anfi.K. F. the said commissioners, we being now here met by 
virtue of the said statute, and th^ said J. Doe being now in* 
formed by us of the said charge, and having heard the said 
evidence of the said R. R. admits that one was delivered 
lO'him the said J. Doe by the said R. JR.. as he the said R. R« 
liath deposed, and being asked by us the said commissionen 
here present, what he hath to say why we the said commis* 
sjoners should not fine him According to the directions of the 
said act, docs not make out to us, by the osUhs of two ere* 
dible witnesses, any lawful or reasonable excuse ibr not ap- 
pearing before us according to the tenor of our said warrant: 
whereupon it manifestly appears to us, that the said J. Doe 

is 
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js guilty of the said offence ; therefore it is considered by us 
the said commissioners here present, that the said J. Doe is 
convicted of the said offence ; and we do think fit and adjudge, 
that the said J. Doe, for his said default, do forfeit an({ lose 
to his Majesty the sum of ^5, to be levied as by the said act 
is directed, according to the form of the statute in such case 
made and provided. In witness whereof, we the said A. E« 
C. D. and E. F. commissioners as aforesaid, have set our 
hands and seals to this record of conviction, at B. aforesaid, 
within the said hundred of Bampton^ this day of — — — • 

F.BuUer. 

\ 

If the defendant does not appear in pursuance of the sum* 
iQons, the conviction must be altered, and .it should be 
stated, that the person who served the summons was sworn 
and proved the service, and the person who served the war* 
rant should, in that case, or in case the defendant appears 
and does not admit the warrant being served, be again exai- 
naincd on oath, and his evidence set out again. 

F. BtOkr, Nov. h 1775* 



Warrant of Distress to levy the Penalty on the Jbregoing 
Conviction^ together with Costs of the Distress, 

Hundred ofBampton^ in the County of Oxford. To E. W# 
and G. H. collectors, kc. Whereas John Doe, of ihe ham- 
' let of H., within the hundred of B, in* the county of Ox- 
ford, yeoman, at a meeting of us A. B., C. D. and E. F., 
named, &c. (as in the conviction) and acting as such, com- 
missioners in and for the hundred of Bampton, in the county 

of Oxford, held on the day of — , in the — 

year of his Majesty's reign, at the George Inn in Barford, 
within the said hundred of Bampton, in the county of O., is 
duly convicted by us the said commissioners, for that we the 
said comroissiopers issued our warrant, bearing date the 

" ■ day of , in the year aforesaid, and directed 

ths 
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the same to the sdd J. Doe, then one of the ino&t able and 
sufficient inhabitants of the said hamlet or liberty of H. in 
the said hundred of B., requiring him to be one of the as- 
sessors of all and every the rates and sums of money im« 
posed on the said hamlet or liberty of H. within the said 
hundred of Bampton, by virtue of the said acts, and also 
therein appointing and prefixing the said - day of 

* ;, , in the year aforesaid, at the Bull-Inn in Barford 

aforesaid, within the said hundred, to be the day and place 
for him the said J. Doe, assessor as aforesaid, to appear be- 
fore us the said commissioners, and to bring in his assess- 
ments of sudi rates or sums of money in writing : Yet the said 
J. Doe made default in his appearance, and neglected to ap- 
pear before us at the time so appoitited for his appearance, 
by our said warrant, not having lawful excuse made out, by 
the oaths of two credible witnesses, according to the form of 
the statute in such made : By reason, whereof; and by force. 
oT the said statutes* in that behalf, the said J. Doe, for hi» 
said offence, forfeited and lost to his said Majesty, such sum 
as we the said commissioners present, at the said meeting, or 
the .major part of us i^hould vthink fit, not exceeding the sum 
ef £4X>, to be levied as in and by the said statutes is directed, 
whereupon we the said commissioners, present at that meet- 
ing aforesaid, thought fit and adjudged, that the said J. Doe^ 
for his said default, should forfeit and lose to his said Ma- 
jesty the sum of £5, to be levied as by the said act» is di- 
rected, as by the record of the said conviction under our 
hands and seals, relation being thereunto had more fully ap- 
pears ; these are therefore in his Majesty's name, to atttko^ 
rise and require you the said collectors, or either of you, to 
demand the said sum of £5 of the said J. Doe« if he can be 
found, or else to demand the same at the last place i^ abode 
of him the 3aid J. Doe, and In case he shall not pay the same 
upon demand, then to levy the said sum of £5 upon thfk 
goods and chattels of the said. J. Doe, by distress and sale 
thereof, and the said goods and chattels so taken by distress^ 
to keep for the space of four days, at the oosts and charges of 
the sead J. Doe, and if the said J. Doe do not pay the said 
£S, tb0 money so distrained for, within the space of Umx 

days^ 



; 



daya, tluit yi^i then cause the said disires&, to be isppiaised 

hy two or more of the said inhabitants, where the same shall 

be taken, or other sufficieat persons, and to be sold for th« 

payment of the said £5y and the overplus looming by such 

sale, if any be over and above the said £&y and the charges 

of taking, keeping, and selling the said distress, you return to- 

the said J. Doe, and that out of the money arising from such 

distvesa and sale of the gpods and chattels of the said J. Doe;» 

you do pay the said £5 to his Majesty's Receiver-General 

of the Land*Tax for the county of Oxford, or to his lawful 

deputy^ for the use of his Majesty, according to the form of 

&« statutes in that behalf^ and certify to us what you shall 

have done in the premises, at <» ■ ■ ■, on the — <; day of 

^ next, as you shall answer the contrary at your. periL 

3iven under our hands and seals, the day of ~— 

n the year of our lx>rd 1775. 

F. Buller. 



LOTTERY. 



1, Conviction of an Offender apprehended (a) and hraugki- 
before a Justice of the Peace^ for insuring Tickets in « 
Little-Go€.'^{4.2 Geo. 3. clip. s. Sk,6,) 

i to mt. - Be it remenfebored, that after the 28tii 

ly of Jvfie, ia the year of our Lord 1802, to wit, oo thm 

i)By8ec.6,''It8hanandinaybe circnmstaiices of the case, and 
vital for ai^ perseii whatsoever uponduc proof, ttpoa oath, Std to 
apprehend 0^ the «potaii^ per^ give judgment and sentence ac- 
ts 30 (i.e^ by insoring, as in sec. cordingly ; and where the party 
^ offendina:, and H» convey, or accused' shaH be 'convicted of soek 
i|ie. to /be (conveyed, Ueipre any offence, and such penalty (viz. 
%. gistrate^ or Justice of the lOOZ. by sec. 5.'.} shall not be im« 
^ Kx, residite^ ncinr ttfe place mediately paid, to eommit sndi 
^^ tm auoh. offence shall become offender to prison, for anytimiv 
i|k ted, the person or persons so not exceeding six calendar 
^^ rd^ded, to be proceeded months, nor less than one, witb« 
^^1, ipi^tinnder this Aot; and- 1«4^ out appeal, or until su^h penalty 
4kk person dr persons shall be ap^ shall be satisfied,'' the penalty to 
^^f ended und hrwght l^ore ' dny go one-third to his Majesty, one* 
^Wk Hafattite or Justice q/f/resaid, for third to the informer, sjind tha 
^■^^ such offence, it shall be law- other third to the person or per- 
br sucAi'Magl0tP9te Or Justioe ions apprehendiag^r Aee«rlag>tb€ 
fpfiftpdtJ^ examine into the offender. 




1721 miTERY. £^;^ 

■' day of , in the year of cmr Lord ■ ^ at 

— , in the county of , C. D. late of , la- 
bourer, was apprehended'and brought before me G. T.9 one 
of the Justices of out Lord the King, assigned to keep the 
peace of our said Lord the King in and for the said coun- 
ty of ^ ' ' '^ ■, residing near the place, where the ofience 
hereintjfter mentioned was committed, by G. H., and was then 
and there charged before me, by the information of one T. S. 
for that the said G. D. on the said ' ■ ■ ■ day of — — ♦ 
at ' aforesaid, in consideration that one L. M. had 
then and there paid to the said C. D. the sum of ■ ' ■ , of 
lawful money of Great Britain, promised the said L. M., and 

agreed to pay to him the said L. M. the sum of £ , 

of like lawful rtloney, if a certain ticket, numbered, (lot, 

number, or figure, as the case may be) in a certain illegal 

game and lottery, called, a Little-Goe, being a lottery not 

<a) &e S. 8 authorized by Parliament (a), then and there, to wit, at 

i aforesaid, in the county aforesaid, kept to be played 

and drawn at with numbers and figures (or by dice, lots, 
cards, balls, as the case may he) should be drawn fortunate, 
(or otherwise, as the contingency insured against was ;) and 
afterwards, 'to wit, on the same day and year aforesaid, at 
■ aforesaid, the said C. D. being then .present, and 

having heard the said information and charge, and being 
asked what he had to say in his defence, why lie should not 
be convicted of the said offence so charged ais aforesaid, saith, 
that he is not guilty of the same: Ncvettheless, thereupon, at 
the same day and place aforesaid, one credible witness in 
this behalf, to wit, T. S. being duly sworn in the presence of 
the said C. D., deposeth as follows, in the presence and hear- 
ing of the said C/ D., that is to say, (here set out the tvidetice 
fttijy and circwnstantially, as given by the «b*f»eM :) And the 
' aaid C. D. being here present, and having heard the whole of 
the evidence now produced against him, and being asked by 
me the said Justice what he had to say, why he should not 
be convicted of the said offence contained in the ,satd infor> 
If the do- mation and evidence, makcth no defence, nor doth he now 
duces ^any* offvr or prodjice before me the said Justice, any evidence to 
•houid^be^ Contradict the testimony so gi^eu to lae in uqpport of the said 
•tated. iiifarmatioa } 
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• information ; whereupon all and singular the premises being 
considered, and mature deliberation being thereupon had, it 
manifestly appears to us the said Justices, that the said 
C. D. is guilty of the offence charged upon him in and by the 
said information of the said T. S. : it is therefore adjudged 
by me the said JusticCy that the said C. D. be convicted, 
and he is hereby convicted of the offence charged upon 
him in and by the said information, according to the 
form of the statute in that case made and provided; 
and I do award and adjudge that the said C. D. hath for 
his said offence forfeited, and that he do pay the sum of one 
hundred pounds of lawful money of Great Britain, to be 
distributed, and go and be applied, one-third thereof to the 
use of our Sovereign Lord the King, and one-third thereof to 
the use of the said T. S. the said informer, and one*third 
thereof to him by whom the said offender was apprehended 
and secured, according to the form of the statute in such 
case made and provided. In witness whereof I, the said 
Justice to this present record of conviction, have put my 
hand and sea), at ■ aforesaid, in the county aforesaid, 

this ■ day of——, in the year of our Lord : . 

Note. The Stat. 27 Geo. 3. c. 1, taking away the jurisdic* 
tion of Justices as to Lotterijes, applies only to State Lotte^ 
Ties, 5 T. R. 338. 
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21. Conviction by one Justice ^ an 7 ^^o. 1. «f. t. c. 12, for 

'wearing Buttons made of Cloth. 

Weai-Riding of TorhhirCy to vnt. Be it remembered, that 
on the 8th day of March, in the 42d year of the reign of our 
Sovereign Lord George the Third, of the United Kingdom of 
Great Britain and Ireland, King, defender of the faith, at 
Sheffield, in the West Riding of the county of York, John 
Grainger, of the same place, button-maker, in his Own proper 

z person. 
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fenotkf eometh before me John Lowe Clerk, one of the Jus- 
tices of our said Sovereign Lord the King, assigned to keep 
the peace of our said Lord the King in and for the said 
Riding, and also to hear and determine divers felonies, tres« 
passes, and other misdemeanours committed within the said 
Complaint Riding and upon the oath of Enoch Allott a credible 

DO oath, *^ . . 

f. 8. witness, by me the said Justice then and there duly admini- 

stered, exhibiteth before me the said Justice a certain infor- 
mation, and thereby informeth me the said Justice on his 
said oath, that Francis Parker of Ecclesal Bierton in the 
parish of Sheffield, in the said Riding, Clerk, did within one 
month now last past, to wit, on the 4th day of March, in the 
year aforesaid, at Sheffield aforesaid in the said parish of 
Sheffield and in the Riding aforesaid, wear on a certain gar- 
ment, commonly called a spencer, not mlide of velvet, one 
dozen of buttons made of cloth, whereof wearing garments 
then and there were and are usually made, against the form 
of the statute in that case made and provided, whereby, and 
by force of the same statute, the said Francis Parker hatB 
forfeited the sum of forty shillings, of lawful money of Great 
Britain; and thereupon the said John Grainger prays judg- 
ment in the premises, and that the said Francis Parker may 
be convicted of the said offence, according to the form of the 
. statute in such case made and provided, and that he may be 
summoned to answer the premises, and to make defence 
therein before me the said Justice: And afterwards, to wit, 
on the l6ih day of March aforesaid, at a certain place called 
the Cutler's-Hall, in Sheffield aforesaid, in the Riding afore- 
said, being the time and place appointed by the summons on 
the above information, the said Francis Parker being sum- 
Appear- moned, appearcth, and is present before me the said Justice, 
*"^^ in order to answer and make good his defence to the said in- 

formation and offence charged on him as aforesaid ^ and the 
said Francis Parker having heard the same,. is asked by me 
the said Justice if he can say any thing for himself, why he 
should not be convicted of the premises above charged upon 
Pin of Not him as aforesaid, who plcadeth that he is not guilty of the said 
^ ^* offence : Nevertheless, on the said l6th day of March afuie* 
saidi in the year aforesaid, at the said place called the Cot- 
' . ler'a 
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ler^s Hally in Sheffield aforesaid, in the Riding aforesaid, one 
credible witness, to wit, the said Enoch Allott, of Sheffield 
aforesaid, in the Riding afinresaid, button-maker, cometh be- Evidence, 
fore mc the said Justice, and before me the said Justice upon 
his oath, by mc the said Justice then and there in the pre- 
sence of the said Francis Parker duly administered, dcposetht 
sweareth, and saith, in the presence of him the said Francis 
Parker, that on the said 4th day of March, in the year afore- 
said, at Sheffield aforesaid in the said parish of Sheffield 
and in the Riding aforesaid,, the said Francis Parker (a) did 
^vear on a certain garment, commonly called a spencer, not 
made of velvet, one dozen of buttons made of cloth (whereof ^ 

wearing garments were and are usually made :) And there- 
upon the said Francis Parker having heard and fully under- 
stood all and singular the matters and things in the said 
information! and evidence contained, he th« said Francis 
Parker is by me the said J ustice asked wb&t he hath to say 
or offer in his defence against the^ said information and 
offence, and in answer to the evidence given as aforesaid, 
and what he hath to say why he should not be convicted of 
the premises charged upon him as aforesaid ; and forasmuch 
as the said Francis Parker doth not shew or allcdge any suf* 
ficient cause, or produce or offer any evi^dcnce in answer 
to the said information, Evidence, matters, or things charged 
upon him as aforesaid, it panifestly appears to me the said 
Justice, that the said Francis Parker is guilty of the offence Judgmenu 
above charged upon him in and by the said infonnation: It 
is therefore, on the day and year last aforesaid, and at the 
place aforesaid, adjudged by me the said Justice of the 
offence charged upon him in and by the said information, 
according to the form of the statute in such case made and 
provided: And I awatd and adjudge that the said Francis Forfeiture 

(a) The following observation R. 153, note (r), and 8 T. R. 2tf , 
was added in the margia ^by the note (b) : not having the parti- 
gentleman who drew this convic- culars of the evidence before ine, 
tion :-^Tiie Court of K. B. re- I cannot state it, but I think the 
commend and expect that the Magistrate should state it cor- 
evidence really given should be rectly if he has the minutes of it, 
stated, and not match a statement and not leave it In the form it 
merely as literally corresponds stands, at present, 
with the information. See 7 T. 

Parker^ 
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Parker, for his offence aforesaid, hath forfeited the sum of 
forty shillings, to be distributed as the statute aforesaid (6) 
doth direct. In witness whereof I the said Justice to this 
present record of conviction have set my hand and seal, at 
Sheffield aforesaid, in the Riding aforesaid, the — — — day of 
. ^arch, in the year of our Lord 1802, 



fi2. Inforpiatipn, before two Justices, for placing for sak 
Metal Buttons, fparked ^* Gilt," tDhick were not gilty 
against the Statute, 36 Gpq. 9r P* ^0* *- ^• 

fVarwickshire, to xoit. Be it remembered, that on the 24tli 
day of July, in the year of our Lord 1800, at the parish of 
Birmingham, in the county of Warwick, J. D. of the parish 
of Birmingham aforesaid, in the said county, yeoman, comelh 
in his proper perspp before us W. V. and W. 11. esquires, 
two of his Majesty's Justices of the Peace for the said county, 
and as well for himself as for the poor of the parish of Bir- 
mingham aforesaid* in the county aforesaid, exhibiteth unto 
and before us an information and complaint, and thereby 
giveth us the said justices to understand and be informed, 
that after the 1st day of August, 179^9 ^^^ within the space 
of three calendar months now last past, to wit, on the 21st 
day of July, in the said year of our Lord 1800, at the parish 
of Birmingham aforesaid, in the county aforesaid, Anthony 
Baldwin and William Baldwin, both of the parish of Bir- 
mingham aforesaid, in the county aforesaid, manufacturers 
and makers of metal buttons, did unlawfully and fraudu- 
lently put and place, and caused to be put and placed, for sale, 
in and upon certain cards other than pattern cards, diven 
metal buttons, to wit, four hundred and twenty-dgfat gross 
and two dozei^ of metal buttons, each and every of the said 

(6) This is by the statute one mitted. Thb is an imtancf, 
moiety tQ the person on vlwe therefore, in which a persoaiB- 
foth the d^endant U f&mnete4f terested in the penalty may be a 
and one moiety to. the poor of the . i^tness, cpntrmy tp the geooil 
par^hwher^tliieofijnipewi^C9iii« mlet 

metal 
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metal buttons having then and there marked on the under^ 
side thereof a certain word, indicating the quality thereofji. 
to wit, the word ** gilt/' the said metal buttons not then beings ' 
nor any nor either of them then beinggilt with gold, they the 
said Anthony Baldwin and William Baldwin then and there 
Toell knowing the same metal buttons, and each and every of fhisallega- 
them, hot to be gilt with gold, contrary to the form of the ^Jj,iy 
statute in such case made and provided ; by reason whereof, necessary, 
and by force of the statute in such case made and provided, g^. R^^ds! 
they the said Anthony Baldwin and William Baldwin have, 
for the said offence, forfeited the said metal buttons, together 
with the sum of £ of lawful money of Great Britain : 
wherefore the said ■■ prays the judgment of us the said 

Justices in the premises, and that the said Anthony Baldwia 
and William Baldwin may be convicted of the said offence^ 
according to the form of the said statute in such case made 
and provided ; and that the said Anthony Baldwin and Wil- 
liam Baldwin may be summoned to appear before us the said 
Justices, to the said information and complaint, and malM 
their defence thereto before us the said Justices. 



The like, on the same Statute, as to Buttons matted ** double 
Gilt," and Buttons marked " treble Gilt,'' s. 2, 3, 4. 



■ And be informed, that after the Ist day of August, 
1796, and within the space of three calendar months now 
last past, to wit, on the 2 Ist day of July, in the said year of 
our Lord 1800, at the parish of Birmingham aforesaid, in 
the county aforesaid, Anthony Baldwin and William Bald- 
win^ both of the parish aforesaid, manufacturers and makers 
of metal buttons, did unlawfully and fraudulently put and 
place, and cause to be put and placed, for sale, in and upon 
certain cards other than pattern cardS; diyers metal buttons, 
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to wit, ■ of metal buttonsi each and every of the said 
metal buttons having then and there marked on the under- 
side thereof certain words^ indicating the quality thereof, to 
wit, on nine hundred and forty-two dozens, part thereof, the 
woi*ds " double gilt," and on — — , the residue thereof, 
the words " treble gilt ;" the said metal buttons so marked 
" double gilt," not then having, nor any nor either of them 
then having, gold remaining, put, placed, and equally spread 
\ipon the upper surface of the same buttons, exclusive of the 
edges, in the proportion of ten grains to such quantity of the 
same buttons, the upper surfaces of which, exclusive of the 
edges, measured or were equal to the superficjes of a circle 
twelve inches in diameter, nor then being double gilt, ac- 
cording to the statute in such case made and provided, nor 
being then so gilt as to be lawfully marked ** double gilt," 
according to the same statute, and the said Aiithony Baldwin 
and William Baldwin then and there well knowing the same; 
and the said buttons so marked ** treble gilt,*' not then hav- 
ing, nor any nor either of them then having, gold remain- 
ing, put, placed, and equally spread upon the upper surface 
of the same buttons, exclusive of the edges, in the propor- 
tion of fifteen grains to such quantity of the same buttons, 
the upper surfaces of which, exclusive of the edges, mea- 
sured or were equal to the superficies of a circle, twelve 
inches in diameter, nor then being ^' treble gilt," according 
to the statute in such case made and provided, nor then 
being so gilt as to be lawfully marked '^ treble gilt," ac- 
cording to the same statute ; and they the said Anthony 
Baldwin and William Baldwin then and there well knowing 
the same, contrary to the statute in such case made and pro- 
vided ; by reason whereof, and by the force of the statutej 
&c. &c. (as in the foregoing information). 
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3. Conviction pursHont to 17 Geo, S. c. S6. i. iknd^lyfor 
embezzling Cotton Materials entrusted to Defendant to ^ 
worked up; with Judgment of In^nrisonment and JFUppingf 
according to Sect. 3. 

County of Lancaster^ to wit. Be it remembered, that on the 
21st day of Jaly, in the year of our Lord 1800, Thomas 
Pearson, of Blackburn, in the county of Lancaster, weaver, 
was convicted before us, John Clayton and Bertie Markland, 
Esquires, two of his Majesty's Justices of the Peace in and The Coa« 
for the said county of Lancaster, of this, that the said Tho- jjj'b^'^ 
inas Pearson, unlawfully and against the form of the statute two Jarti««i, 
in that case made and provided, on the 26th day of March, * 
in the said year of our Lord 1800, at Blackburn aforesaid^ 
in the county aforesaid, being then and there entrusted by 
Richard Birley and John Hornby, both of Blackburn afore- 
said, manufacturers of cotton- goods, with four pieces of cot« 
ton warp, and 9lbs. weight of cotton weft« of the cotton ma« 
terials, goods and chattels of the said Richard Birley and 
John Hornby, and being then and there hired and employed 
by the said Richard Birley and John Hornby to work up and 
manufacture the same into pieces commonly called calicoes^ 
for them the said Richard Birley and John Hornby, em- 
bezzled two pieces of the said cotton, and four pounds and a 
half weight of cotton weft, part of the said cotton ma- 
teriJEils with which he the said Thomas Pearson was so en- 
trusted as aforesaid : And the said Thomas Pearson being so 
convicted as aforesaid, we the said Justices do adjudge that Impriffin^ 
the said Thomas Pearson be committed to, and we the said Si.?,y\jy 
Justices do accordingly commit him to his Majesty's gaol the whippiA|, 
House of Correction, at Preston, in the said county of Lan* ** * 
custer, there to be kept to hard labour, and that he be kept 



\ 
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to hard labour for the space of three days, exclusive of the 
day of commitment ; and we do deem it proper, and adjudge 
and order, that the said Thomas Pearson, on the last day of 
the said three days, at the hour of eleven in the forenoon of 
that day, be publicly whipped in the market-place in Preston 
aforesaid. Given under our hands and seals, at Blackburn 
aioresatd, the day and year first above written. 
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>. ft 

Conviction before two Justices of a Masteir Weaver ml/m,* 
don^ for paying a Journeyman less Wages for maJcing a Twr* 
^ key GausSf than directed by an Order of Sessions made pur- 
suant to IS Geo, 3. c. 6Bf contrary to that Act, Sect. 2. 

fSee the Fortn given by 32 Geo. 3. c. 44.) 

London, to wit. Be it remembered, that on the ■■ 
day of , in the year of our Lord ■ , R. S. of Fri- 

day-street, in the city of London, weaver, is convicted be* 
ioJre us, , Esquire, Mayor of the city of London, 

and T..W. Esquire, one of the Aldermen of the said city, 
two of his Majesty's Justices of the Peace in and for the 
said city ; for that, after the making of a certain Act of 
Parliament, made and passed in the ]3th year of his present 
Iflajesty,^ intituled, ''An Act to empower the Magistrates 
therein mentioned to settle and regulate the Wages of Per- 
sons employed in the Silk Manufacture within their respec- 
tive Jurisdictions,'' before the said ' day of , 
the Lord Mayor, Recorder, and Aldermen of the said city of 
London, at the General Quarter Sessions of the Peace of our 
Lord the King, holden in and for the city of London, at the 
6uiidhaU within the said city, by adjournment| on the 15th 

* d»f 
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day of 5uly, in the * year of the reign of his present 

Majesty, npon application made to them for the purpose of 
settling, regulating, ordcHng, and tleclarlng the wages and 
prices of work of journeymen weavers working within their 
jurisdiction in the said manufacture, did settle, regulate, or- 
der, and declare the wages and prices of the work of journey- 
men weavers working within their jurisdiction in the several- 
branches of the silk mantifiacture called the strong, plain, 
foot, figured, flowered, black, and fancy branches, and 
amongst other things did thereby settle, regulate, order, and 
declare the price of work of journeymen weavers working 
within their said jurisdiction in the said manufacture for 
making and manufacturing of Turkey Gause, of the width of 
36 inches or under, with one thread in the reed, made with 
the warp double silk raw, and containing 3000 counts or 
under, with 90 shoots or less to an ifich, at the sum of 9<^« 
by the yard ; and hat after such order was made as afope« 
said, the same was printed and published at the request of PuBiic«(km 
the persons who applied for the same, three times in two 
daily newspapers, published in London, to wit, in a certain 
paper published in Ix>ndon, called — — — , on the ■ Stutc tsie 

day of ' , and in a certain other, &c. ; and after the Sons!^ 

making and publishing the said order as aforesaid, to wit, on 

the 17th day of February, in the year of our Lord , 

R.S.of Friday-street, in the city of London, weaver, was, 
and^from thence hitherto hath been, and still is, a master 
weaver in the silk manufacture, to wit, at the parish of St. 
Matthew, Friday-street, in the city of London aforesaid, and 
that one L N. was also on the same day and year last afore- 
said, and continually from thence hitherto hath been, and 
still is, a journeyman weaver in the silk manufacture, at the 
parish of St. Matthew, Friday-street, in the city of London 
aforesaid, and there employed as the journeyman of the said '• ^- ***" 
R. S. to work for him and for W. C. the co-partner in trade Defendaitt 
of the said R. S. in the silk manufacture aforesaid, and par- ^q""'"*^' 
ticularly in the making of a certain piece of silk called 
Turkey Gauze, containing therein 140 yards of wrought silk. To make* 
oi the width of 36 inches, with one thread in the reed, made q^^^ 
. • . witb 
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The mder with the warp double silk raw, with less than 90 shoots to 
mJrtbL-°?. *" *°^^» *"^ containing 3000 counts, being pait of the 
actiyfoi- works the prices whereof were so settled, regulated, or- 
dered, declared, and published as aforesaid : And the said 
I. N. being so employed by the said R. S. a» aforesaid, did 
make the said last mentioned work for them the said R. S. 
and W. C. containing therein the said 140 yards of wrought 
silk, of the width of 36 inches, with one thread in the reed, 
made with the warp double silk raw, with less than 90 
shoots to the inch, containing 3000 counts as aforesaid: 
And on the ■ ■ day of , in the year last afore^ 

said, at the parish of St. Matthew, Friday-street, in the 
city of London aforesaid, and within the jurisdiction of us 
the said Justices, the said R. S. did pay to the said 1. N. 
for such work the sum of 6d. by the yard for each yard 
thereof, and no more, such price so paid being less by 3d, 
per yard for each yard thereof, than the price so settled, 
regulated, ordered, declared, and published as aforesaid, 
contrary to the form of the statute in. such case made and 
provided : And we the said Justices do adjudge him to pay 
and forfeit for the same the sum of j£60 of lawful money 

R^ '^^' ®^ Great Britain, to be paid, after deducting £ for 

s. 8. the expence of this prosecution, into the hands of the 

Master of the Weavers Company, to be disposed of as the 
statute aforesaid doth direct. Given uoder/Our hands and 
seals, the day and year first above written, at the Guildhall 
of the city of London aforesaid. 

The same regulations and penalties extended to the manu* 
facture of silk with other materials^ in the same jurisdiction, 
by 32 Geo. 3. c. 44. 

Ctrtkrari taken away, 32 Geo. 3. c. 44. s. 3. 
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PARISH-APPRENTICE. 

24* Conviction of mn Inhabitant and Occupier of Lands 
within the Parish, for not receiving a Parish Apprentice^ 
hound to him by the Directors and acting Guardians of the - 
Poor within the Hundred^ with the Consent of two Justices^ 
20 Geo. 3. c. 36. {See 8 & 9 Will. c. 30. s. 5. 18 Geo. 
3. c. 47* 42 Eliz. c. 2. s. 5.) 

Svfolk, to twV. Be it remembered, that on the — — day 
of ■ ■, in the ' ■ year of the reign of our Sovereign 

Lord George the Third, by the grace of God, &c., at , 

in the said county of Suffolk, Samuel Enefer, gentleman, 
Cometh before us, two of the Justices of our said Lord the 
King, assigned to keep the peace of our said Lord the King 
in the said county, and also to hear and determine divers 
felonies, trespasses, and other misdemeanours in the said 
county committed, and maketh information and complaint, 
that at the several times hereinafter mentioned, one Everson 
English was a poor child, incapable of providing for himself, 
and whose parents were not then able to maintain him, and 
under the age of eighteen years, to wit, the age of >■■ 

years and — — *. months, or thereabouts, and then belong- 
ing to the parish of——, within the hundred of Bosmere 
and Claydon, in the said county, and then maintained by 
the guardians of the poor within the said hundred, and then 
was and remained under the government of the said guar- 
dians, and that Jonathan Abbott, at those several times, was 
ah inhabitant and occupier of land within the said parish of 
■ , in the hundred and county aforesaid, and exercised 

and carried on the trade and business of a there ; and 

that at those several times — — , &c. were the directors of 
the poor within the said hundred, and , &c. were the 

acting guardians of the poor within the said hundred, before 
those several times, or any of them, duly chosen to be such 
directors and acting guardians, according to the form and The act in 
effect of the statute in' that behalf made and provided ; and Se^g by a 

the' ^^^"^^ '^ *^ 
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the said Everson English so being such poor child as afores 
said, and the said Jonathan Abbott so being such inhabitant 
as aforesaid, and the said ' , &c. &c. so being such 

directors and acting guardians as aforesaid ; the said direc- 
tors and acting guardians on the ■ day of — — , in 
the year of our Lord 179I7 &t the hundred aforesaid, did, by 

and with the consent of : — and , then and there 

being Justices of our said Lord the King *, assigned to keep 
the peace of our said Lord the King in the said county, and 
also to hear and determine, &c. by a certain indenture of 
two parts, each part thereof then and there made and sealed 
with the common seal (a) of the said guardians of the poo^ 
.within the said hundred of Bosmere and Claydon, in the said 
county of Suffolk, bearing date the same day and year last 
aforesaid, and signed and confirmed by the said ■ ■« , 

then being such Justices aforesaid, appoint to be bound, and 
bind the said Everson English apprentice to the said Jona- 
than Abbott, for the term of seven years next ensuing the 
date of the same indenture, according to the form of the 
statute in such case made and provided ; and that he the 
said Samuel Enefer, by the order, and on the behalf of the 

said directors and acting guardians, afterwards, on the ^ 

day of , in the year aforesaid, at the hundred afore- 

said, did tender and offer the said Everson English to the said 
Jonathan Abbott, to receive and provide for the said Everson 
English as such apprentice as aforesaid, and the said Samuel 
Enefer did also then and there, by the like order of the said 
directors and acting guardians^ shew and offer to deliver to 
the said Jonathaa Abbott one part of the said indenture, and 
by the like order, and on behalf of the said directors and 
acting guardians, tender the other part of the same inden- 
ture to the said Jonathan Abbott to be executed by him, 
and request the said Jonathan Abbott that he would execute 
the same, according to the form and effect of the statute in 
that behalf made and provided ; but the said Jonathan Abbott 
then and there wholly neglected and refused, as well to re- 
ceive and provide for the said Everson English the said ap- 
prentice, as also to execute the said other party or any 
counter-par^ of the said indeoture, contrary to the form of 

the 
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the statutes in that case made and provided ; whereby, and 
by reason of his said offence, the said Jonathan Abbott for- 
feited for his said offence the sum of j£lO, to be paid to the 
directors and acting guardians of the poor within the said 
hundred, their treasurer appointed, and to be applied to the 
relief of the poor within the said hundred ; and the said Sa- 
muel Enefer now, to wit, on the day and year first above 
mentioned, at — — — aforesaid, in the said county, prays 
that the said Jonathan Abbott may be convicted .of the said 
offence, in manner and form aforesaid, above laid to his 
charge, and that he may be adjudged to forfeit and pay for the 
same, the sum of ^10, to be paid and applied as aforesaid : 
And thereupon, afterwards, upon the ■ day of . , 

in the year aforesaid, at p*, in the county aforesaid, he 

the said Jonathan Abbott appeareth, and is present before us Appeaiw 
the said Justices, in pursuance of a summons by us duly ^'^"^ 
issued for that purpose, and is charged with the said offence> 
and hears and fully understands the said matters and things 
contained in the said information, and is asked by us the 
said Justices if he can say any thing for himself why he 
the said Jonathan Abbott should not be convicted of the said 
offence above charged upon him, in form aforesaid, accord- 
ing to the form of the statutes ^ in that case made and pro* 
vided, whereupon the said Jonathan Abbott pleadeth and pieft.Not 
says that he is not guilty of the said offence : Nevertheless, ^^^^* 

;afterwards, on the — — day of •- , at _ ■ afore* 

said, in the county aforesaid, the said Samuel Enefer, a 
credible witness in this behalf, cometh before the Justices Informer, 
aforesaid, to prove the truth of the charge in the said infor- 
mation contained, against the said Jonathan Abbott, and is 
by us the said Justices, in the presence of the said Jonathan 
Abbott, duly sworn, and takes before us the said Justices 
his corporal oath, upon the Holy Gospels of God, -to spelik 
the truth, the whole truth, and nothing but the truth, of and 
upon the matters and things in the said information con- 
tained, (we the said Justices then and there administering, 
and haying competent power to administer, such oath to the 
aaid Samuel Enefer in that behalf;) and the said Samuel 
£nefer being so sworn as aforesaid, deth^ on his said oath, Evidenei 

In 
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in the presence of the said Jonathan Abbott, saj, <tepose» nnd 
swear, that at the several times hereinafter mentioned, the 
said Everson English was a poor child, he, (as in the vtfw* 
fkatiom verbatim to * p. [84], then go on) and then and there 
produced before ns the said Justices the said indentore so 
sealed, signed, and confirmed as aforesaid, and proTcd be- 
fore ns the execution thereof, and that the same was so 
signed and confirmed as aforesaid ; and that he the said Sa- 
muel Enefer, by the order and on the behalf of the said di- 
rectors and acting guardians, afterwards, on the — day 

of , in the year aforesaid^ at the hundred aforesaid, 

did tender and offer the said Everson English to the said 
Jonathan Abbott, to be received and provided for by the said 
Jonathan Abbott as such apprentice as aforesaid, and then 
and there requested the said Jonathan Abbott to receive and pro- 
vide for the said Everson. English as such apprentice as afore- 
said ; and that the said Samuel EUiefer did also then and there, 
by the like order of the said directors and acting guardians, 
shew and offer to deliver to the said Jonathan Abbott one 
part of the said indenture, and by the like order, and on be- 
half of the said directors and acting guafdians, tender the 
other part of the said indenture to the said Jonathan Abbott 
to be executed by him, and did request the said Jonathan 
Abbott that he would execute the same, according to the 
form and effect of the statute in that case made and pro* 
vidcd ; but the said Jonathan Abbott then and there wholly 
neglected and refused, as well to receive and provide for the 
said Everson English the said apprentice, as also to execute 
the said other part, or any counter-part of the said inden- 
ture; and thereupon the said Jonathan Abbott is asked by 
us the said Justices, if he can say any thing in answer to the 
Kodefcoce. .said evidence, and the said Jonathan Abbott says nothing 
in answer thereto ; and thereupon we the said 'Justices, on 

the ' day of , in the year aforesaid, at — , 

in the county aforesaid, do convict the said Jonathan Abbott 
of the said offence, in and by the said information above laid 
to his charge, and adjudge that the said Jonathan^ Abbott 
hath forfeited for his said offence the sum of ;SlO, to be 
paid to the directors and acting guardians of the poor for the 

hundred 
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hundred aforesaid, or to their treasurer or appointee, to be 
applied lo the relief of the poor within the said hundred. 
In witness whereof we the said Justices to this record of 
the conviction as aforesaid, have set our hands and seals, at 
, in the county aforesaid, the ■ ' day of ■ ' * 

in the year aforesaid. 

Opinion on the foregoing Conviction, 

I am afraid that the indentures have not been regularly 

executed, and that the defendant cannot be legally convicted. 

The directors and acting guardians are not the corporation, 

but only the members of the corporation authorized to 

do particular acts. They have no common seal of their 

own, but act as individuals, and being directed by the sta* 

tutes to bind apprentices in like manner as overseers and 

churchwardens, they should individually have executed 

the indentures, and not affixed the common seal ; having 

affixed the common seal, the indenture appears as the deed 

of the corporation, and not the distinct act of the directors 

and acting guardians. 

A. C. 
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25. Information against a Pawnbroker, oti 39 4* 40 Geo, 3. 
,. c. 99. s, 22,ybr not exhibiting a Table of Interest. 



-, to mt. Be it remembered, that on the 



Jay of , in the year of our Lord 18 , A. B. of 

, Cometh before me , Esq. one of his Majesty's 

Justices of the Teace in and for the city of -* , (or in and 

for the county of ).and acting near the place where 

the offence hereinafter mentioned was committed, and giveth 
me the said Justice to understand and be informed, that 
C D. of — — , after the commencement of a certain Act 
of Parliament, made and passed in the 39th and 40th y^ars 
•f the reign of our said Lord the King, intituled, " An Act 

for 



[88] PAWNBROKEB. l^pp. 

for the better i^gulating the business of pawnbrokers/' tor 
wit, on the ■■ day of , in the year of our Lord 

■. aforesaid » and from thence until and at the time of 

exhibiting this inibrmation, did follow and carry on the trade 
and business of a pawnbroker, at and in a certain sbopr^ in 
and parcel of a certain dwelling-house, situate and being rn 
■ ■ v in the city of London aforesaid : Nevertbeltss, the 
said C. D. not regarding the said Act of Parliament, did not, 
• nor would, whilst he 90 followed aiid carried on the said 
business as aforesaid, cause to be painted or printed, in 
large legible characters, th^ rate of profit allowed by the 
said act to be taken by him the said ■ . i, and also the 
irarious prices of the note or memorandum to be given by 
him, according to the rates in and by the said act allowed, 
and an account of whi^t notea or memorandums were to be 
delivered gratis, and of the expence of obtaining a second 
note or memorandum, where the former one has beefi lost, 
mislaid, destroyed, or fraudulently obtained, and pl3M:e th^ 
same in a conspicvious part of the said shop, wherein be so 
carried on the said trade or business as iiforesaid, so as to be 
legible by the persons pledging goods and chattels, standing 
in the places provided for such persons coming to pawn, or 
redeem goods and chattels at the said shop ; but on the con- 
trary thereof, he the said C. D., during the time aforesaid, 
wholly neglected and omitted so to do, contrary to the form 
and effect of the said Act of Parliament, whereby, and by 
force of the said Act of Parliament, the said C. D. hath for^ 
feited for his said oifence a penalty of not less than forty 
shillings, nor more than £\0y in the discretion of me the 
said Justice : And thereupon the si^d A. B. prays the jud^ 
jnent of me the said Justice of i^nd i^pon the premises, and 
that the said C. D. may be summoned to answer the same, 
and to make his defence thiereto befo^ ine. 



25. Informatioo 
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25. Information against a Pawnbroker ybr not having 
Name and Description over the Door. On the same Statute-. 

(Commencement as before.) 



— Did not, nor would, whilst he so followed and 
carried on the business as aforesaid, cause to be painted, or 
written iu large legible characters over the door of the said 
shop, by him, during th^ time aforesaid made use of for 
canying on thd said trade or business of a pawnbroker, the 
christian and sirname of him the said C. D., so carrying on 
the said trade or business as aforesaid, and the word pawn- 
broker following the same, according to the form and effect 
of the said Act of Parliament; but on the contnuy thereof, 
he tbe said C. D., during the time aforesaid, to wit, on, &c., 
and from thence for the space of one week, and upwards, 
then next following, made use of the said shop for carrying 
on the said trade and business of a pawnbroker, without 
having such christian and sirname of him the said C. D., and 
the word '' pawnbroker^' so printed or written as aforesaid, 
contrary to the form and effect of the said Act of Parliament, 
whereby, and by force of the said Act of Parliament, the said 
C. D. hath forfeited for his said offence the sumof jglO; 
and thereupon, &c. 



^7* Information against a Pawnbroker /or taking Pkdges of 
a Child under twelve Tears of Age. On the same Statute. 



-, to xoit. Be it remembered, that on the 



Jay of , in the .— year of the reign of our So- 

rereign Lord George the Tbird, and in the year of our Lord 
18—, &t:., at the public Office, in the High-street, Shad- 
well, in the county of Middlesex, cometh A. B. of the parish 
of St. George, in the said county, in his proper person, 
before me G. H., Esq. one of his Majesty's Justices assigned 
^ keep the peace of our said Lord the King in and for the 

A A said 
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said county, and also to hear and determine divers felonies, 
trespasses, and other misdemeanours committed within the 
said county, and acting as such Justice near to the place 
where the offence herein mentioned was committed, and now 
here exhibiteth before roe the said Justice a certain com- 
plaint and information, and therein complaincth and giveth 
me to understand and be informed, that after the commence- 
ment of a certain Act of Parliament, made and passed in the 
d9th 9,nd 40th years of the reign of our said Lord the King^ 
intituled, " An Act for better regulating the business of 
pawnbrokers," and within twelve calendar months next be- 
fore the exhibiting of this information, to wit, on the ■ 
day of — , in the year of our Lord , at the parish 
of St. George, in the said county of Middlesex, one C. D. of 
the parish aforesaid (he the said C. D. then and there being 
a pawnbroker) did unlawfully receive and take in pledge a 
certain cotton frock, of and from one E. F. she the said 
£. F. then and there being and appearing to be under the 
age of twelve years, against the form of the statute in suck 
case made and provided ; whereby the said C. D. for hit 
said ofibnce hath forfeited a penalty not less than forty shiK 
lings, nor more than j£ 10, of lawful money of Great Britain, 
to be applied as the said statute directs ; all which the said 
A. B. is ready to prove before mc the said Justice, by a crc« 
dible witness, when the said C. D. shall be summoned to 
make his defence touching the same ; wherefore the said 
A. B. prays judgment of me the said Justice in the premises, 
and that I will proceed thereupon according to law, and that 
the said C. D. may be summoned to appear before me to 
Answer the premises, and to make defence thereto* 



28. Conviction 
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28. Conviction on 39 <!^ 40 Geo. 3. c. 99. s.6, of a Pawn- 
broker ybr taking a Pledge without giving a Duplicate : 59 
Sf 40 Geo. 3. c.99' *• 5> where the Goods were pawned in an 
assumed Name, (See the Form prescribed by the Act, 
*. 34.) 

Middlesex, to wit* Be it remembered, that on this 



day of , in the ' year of his Miyesty's reign, 

■ (fl), Martha Collins, of the parish of St. Leonard, («) Within 

Shoreditch, in the county of Middlesex, pawnbroker, is con- months of 
victed before me J. M. one of the Justices of the Peace for ?f ^^ **o- 

the said county of Middlesex, for that, or on the • 

day of - last, in the parish aforesaid, in the county 
aforesaid, the M. C, who then and there used the trade and 
business of a pawnbroker, did then and there take of and 
from one J. Gillner, in the name of J. Needham, by way of 
pledge, certain goods and chattels, to wit, (SfC. S^c.) upoa 
which the said M. C. lent and advanced the sum of •■■ 
shillings, and which said J. Gillner, at the time he 
pawned the said goods and chattels, informed the said Mar* 
tha Collins, that his name was John Needham, and that he 
lived in Leonard-street, and she the said Martha Collins did 
not at the time of taking the said pledge, give to the sai4 
John Gillner a note or memorandum, fairly and legibly 
written or printed, or in part written, and in part printed, 
containing therein a description of the said goods so pawned, 
and also the place of abode of the person by whom such 
goods were pawned,* according to the information given by 
the said John Gillner to the said Martha Collins, at the time 
of suqh pawning as aforesaid,, contrary to the form of the 
$tatute in such case made and provided ; and I the said Jus- 
tice do adjudge the said Martha Collins to pay and forfeit for 
the same, the sum of jg- . ■ , of lawful money of Great Not less tha« 
Britain; and I do award that out of the said sum of ;£ , *^'- "^^ 

. ' . * more than 

SO forfeited as. aforesaid, the sum of £ ■ , being one lO/. 8.26. 

moiety of the said sum of ;p bepaid to J. S., the party Award of 

complaining in this, behalf, and that the sum of £ > to informal^ 

A A 2 being *' ^* 
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being tlie remiuiiihg moiety of the said sum of £ so 

forfeited as aforesaid, be paid and applied as the law directs. 
Given under my hand and seal, at ' ^ in the count/ 

•foresaid, the day and year first aforesaid. 



Sp. The UkCf for faking more than legal InfereH. 



Middlesex^ to totU Be it remembered, that on this 



^ay of , in the year of his Majesty's reign, 

Thomas Townsheild, of the parish of St. Leonard, Shore- 
ditch, in the county of Middlesex, pawnbroker, is convicted 
before ine I. N. Esq. one of his Majesty's Justices of the 
Peace for the said couiity of Middlesex, for that, on ■ 

day of 9 in the year of our Lord , at the parish of 

St Leonard, Shoreditch, in the said county of Middlesex, 
lie the siiid Thomas Townshend, who then and there used 
and exercised the trade and business of a pawnbroker, did 
unlawfully demand, receive, and take of and from one Haor 
nab Gogay, on redeeming the pawn and pledge hereinafter 
mentioned, the sum of one penny of lawful money of Great 
Britain, as for and by way of profit upon the sum of one 
shilling and sixpence, of like lawful money, the said sum of 
one shilling and sixpence being a sum not exceeding the sum 
(c) Thcdty of two shillings and sixpence ; theretofore, to wit, on fa) the 
picdfe. '■ ■■' day of — , in the year of our Lord , at 

and in the parish aforesaid, in the county aforesaid, lent and 
advanced by the said Thomas Townshend upon a certain 
pawn and pledge, that is to say, three cotton window cur- 
tains, to the said Hannah Gogay, which said pawn and 
(Jk) Se«i & pledge was redeemed by the said Hannah Gogay (fi) within 
the space of seven days after the expiration of the first calen« 
dar month after the same had been so pawned and pledged 
as aforesaid, that is to s4y, on the said — — day of — — » 
in the year aforesaid, to wit, at and in the parish aforesaid, 
in the county aforesaid, the said sum of one penny, so de- 

■landed. 
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mandedy received, and taken as aforesaid^ being mol^ibaik 
at and after the rate of one halfpenny for the loan of any 
sum not exceeding two shiUings and sixpence by the calea* 
dar month, and being greater profit than he the said Thomas 
Townshend was then and there entitled, and ought to de« 
mand, receive, and take, contrary to the form of the statute 
in such case made and pcovided ; and I the said Justice dp 
adjudge him to pay and forfeit, &c. (as in the foregoing pre* 
eedenty to the end,) Given under my hand and seal, the 
day and year first above written. 

Observation. 

Tbe above is sufficient to exemplify the form directed to 
he used by the statute, (39 and 40 Geo. 3. c. 99.) which 
only varies according to the particular oiTence, for which a 
blank is left, directed to be fiUed up by inserting the lart as 
stated in the information. The following forms of informa*. 
tions may therefore be of use in supplying tha necessary 
statements^ acqo.rding.to.^he respective facts: 



r 

30. Infocmation /Og^atft^^ a Pa^winbroker^r not giving a Note 
legibly writteUj describing the Thing pavmed, 39 4* ^ ^^^* 
3. c. 99. 

Be it rememTjered, that on the ' ■ ■ ■ day of , in 

the year of our Lord ^ A- B. of — — , cometh before 

me ■, one of his Majesty's Justices of the Peace in and 

for the city of London, and acting near the place where the 
offence hereinafter mentioned Avas committed, and giveth me 
tbe said Justice to understand and be inibrmed, that C. D. of 
• , after the commencement of a certain Act of Parlia- 
ment, made and passed in the 39th and 40th years of the 
reign of our said Lord the King, intituled, ** \n Act for 
better regtrtating the Business of Pawnbrokers/* to wit, on, 
&c. at, &c. he the said C. D. then and there being a pawn- 
broker, did take, by way of pawn or pledge ,^ of and from 

E. F. of , a certain shirt, whereon the sum of, 5 #. 

was then and there advanced and lent by the said C. D. to 



\ 
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the said £. F. : Nevertheless, the said C. D., not regarding the 
said Act of Parliament, did not nor would, at the time of 
taking the said pawn or pledge, give the said E. F. a note or 
memorandum fairly and legibly written or printed, or in part 
written and in part printed, containing therein a description 
of the said shirt, which he the said C. D. so received in pawn 
or pledge, and also the sum of money advanced thereon, with 
the day of the month and year on which, and the name and 

place of abode of the said , by whom the said shirt 

was so pawned or pledged as aforesaid, and whether the said 
E. F. was a lodger or housekeeper, according to the form and 
effect of the said Act of Parliament in that behalf, but on 
the contrary thereof the said A. B. giveth me the said Justice 
to understand and be informed, that although the said C. D., 
at the time of taking the said pawn or pledge as aforesaid, 
did give to the said E. F. a certain note or memorandum, as 
and for such note and memorandum as aforesaid, yet the said 
shirt, or the name and place of abode of the said £. F. and 
whether he was a lodger or house-keeper as aforesaid, were 
not fairly and legibly written or printed, or in part written 
and in part printed, in or upon the said note or memoran- 
dum sp given by the said to the said as afore- 
said, contrary to the form and efect of the said Act of Par- 
liament ; whereby and by force of the said Act of Parlia- 
ment, &c. &c. 



SI, Information against ti Pawnbroker, on $9 and 40 Geo. 3. 
c. 99. s. 2, for taking a greater Sum than is allowed by 
that Act on Redemption, 

Be it remembered, that on the day of , in 

the year of our Lord — — , one A. B. of, &c. in, &c- 
cometh before me — — — , one of his Majesty's Justices of 
the Peace in and for the city of London, and acting near the 
place where the offence hereinafter mentioned was committed, 
and giveth me the said Justice to understand ai\d .be inform- 
ed. 
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ed, that C. D. of , on the • day of f, in 

the yea^ aforesaid, at ■ aforesaid, in the parish of 

, in the ward of' ■ , in the said city of London, 

(he the said C. D. then and there using and exercising the 

trade or business of a pawnbroker) did demand, receive, aikl 

- take, of and from E. F, of — ; , who then and there applied 

and offered to redeem, and did then and there redeem a cer- 
tain cloak before then, to wit, on the day of—, 

in the year aforesaid, at — • — ^ aforesaid, in, thip parish last 

aforesaid, and ward aforesaid, pledged by one , of 

— , with the said C. D. as and by way of security for a 

certain sum of money, to wit, the sum of ,£4 of lawful, 

&c. then and. there, to wit, on ■■ ■ last aforesaid, at , 

&c. aforesaid, lent and advanced by the said C. -D. to th^ 

fm,ic| , and which said pledge did remain ii) pawn 

from thence, to wit, from the day and year la«t. aforesaid,. 

until and upon the said day of ■ , in the. year 

aforesaid, a certain sum of money, to wit, twelve shiUiogs, 
of like lawful money, as and by way of profit, over and abovcr 
the said sum of £4 so lent and advanced as afort^aid, upoft 
and for the loan of the said sum of £4, for the time during- 
which the said pledge did remain in pawn as aforesaid, the 
said sum of twelve shillings so demanded, received, and taken 

by the said , being a greater profit than was or is al* 

lowed by law to he taken by him the said CD. for the same,; ^ 
contrary to the form of the statute in such case made aad 
provided ; whereby and by force of the said stal^^ev the said 
C. D. forfeited for his said offence a penalty of not less than 
Ibrty.shillings, nor more than ;£lO, in the discretion of me 
the said Justice : and thereupon the said A. B, prays judg* 
ment 6f roe the said Justice, and that the said C« D. may be 
summoned to answer the prt-mises, and to make defence 
thereto, before me the said Justice, &c. 



P0ST.MA5TEIU 



[96] POST-MASTERf IJfp 



POST-MASTEBt 

S!t. Information against a Post-Master for delivermg a faUe 
Ceriificaic, 25 Geo, 3. c. 51. «• 23 — 4S Geo, 3. c. 99. 
s. 12. 

"' ' ' , That Matthew Samuel, late of, &c. Innkeeper, after 
the 1st day of August, 1785, and within the space of six ca» 

kndar months now last past, to wit, on the » . > ■ day of , 

at the said parish of ■ ■ ■ , in the .said county of — r-, and 

near to the place where I the said Justice reside, let to hire 
to one J. Walker, two horses for a less period of time than a 
day, for drawing on a public road, to wit, from Gray s Inn, 
in the sud county of Middlesex, toChigwell, in the county 
of . , of the distance of thirteen miles, a certain chaise^ 
with four wheels, on the same day and year last aforesaid 
used by the said J« Walker for travelling post, that is to 
9ay, from Gray's Inn aforesaid to Chigwell aforesaid, the 
said' chaise then and before that time at the parish aforesaid 
being kept by the said Matthew Samuel to be let out for hire, 
and not being then licensed by the commissioners for the 
duties arising by hackney coaches ; and the said Matthew 
Samuel, after the said 1st day of August, 1785, and within 
the space of six calendar months now last past, to wit, on 
the said ' » ■ ■ n day of——, in the year ——— aforesaid, 

at the parish of ■ , and near to the place where I the 

said Justice reside, wrongfully and collusively delivered to 
the driver of the said chaise, a note or certificate supplied from 
the stamp-office, on which was then and there engraved the 
words (hired for two or more days), and to which the said 
Matthew Samuel then and there added the day of the 
inonth and the name of the place of his abode ; and the said 
Matthew Samuel, in letting out the said horses for the pur- 
pose aforesaid, did, by the said device and collusion, then 
and there pretend to let out his said horses for a longer space 
of time than the time for which the same were actually 
hired as afoi:esai4| with an intent to evade the duty imposed 

by 
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by the statate in such case made and provided, for and in 
respect of the said horses so let out to hire as aforesaid, con« 
trary to the form of the statute in such case made and pro- 
dded: whereby, &c. (Penalty £\0.) 

Note. A summary form is given by the act S5 Geo. 3. 
c. 51. 8. 62, which may be filled up with the assistance of the 
fongoing. 



PROFANE SWEARING. 

33. Conviction on 19 Geo, 2. c. 21 ^ for profane Swearing ; 
according to the Form of Conviction given by the Statute^ 

5.8. 

, to wit. Be it remembered, that on the - day 



of ■, in the ■ year of his Majesty's reign, A. B- 

yeoman, not being a day labourer, common soldier, common 
sailor, or common seaman, and being under the degree of 
gentleman, was convicted before me, one of his Majesty's 
Justices of the Peace for the county, (riding, division, or li- 
berty aforesaid, or before the Mayor, Justice, Bailiff, or 
other chief Magistrate of the city or town of——, wi bin 
the county, &c. of — — — , as the case may he) of sweaiing 
five profane curses, to wit, in the words " God damn you," 
^y^ several times repeated, and ten profHne oaths, to. wit, the 
words " by God," ten several times repeated ; for which said 
offence he the said A. B. hath forfeited the sum ot thirty 
shillings, for the use of the poor of the parish of — , 
where the said offence was committed, to wit, two shillings 
for each of the said curses, ami two shillings for each of the 
said oaths, together with the sum of* for the csis and 

charges of this conviction. Given under my hand and seal 
$he day and year aforesaid. 



RENT. 
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RENT. 

54. Conviction for fraudulently rem&oing Goods to prtveni 
Distress for Rent^ under 11 Geo. 2. c. ip. «. 3 4* 4. See 
R. V. Morgan^ Cald. Cas. 156. 

(This is more usually the subject of an order, see R. v» Mid* 
dlehurst, 1 Burr. 369, post, p. [104]. — R. v. Bissex, 1 
Burn, 538, and ante, Treatise, 130.) 

Lancashire: Be it remembered, that on the — — day of 
in the — ^ year of the reign of our Sovereign Lord 



George the Third, of the United Kingdom of Gceat Britain 
atfd Ireland, King, defender of the faith, and in the year of 
our Lord 1813, at W. in the county of Lancaster, J. D. of 
W. aforesaid, huckster, in his proper person cometh before 
us, J. H. Esquire, and J. D. Esquire, being two Justices of 
our said Lord the King, assigned to keep the peace of our 
said Lord ihe King in and for the said county, and also to 
hear and determine divers felonies, trespasses, and other 
misdemeanors in the said county committed, and residing 
near to the place whence the goods and chattels herei rafter 
mentioned were removed, we or either of us not being inte- 
rested in the cottage or dwelling-house from which such 
goods or chattels were removed, and exhibited before us the 
Complaint said Justices, a certain complaint, in writing, against B. G. 
wife of H. G. of W. aforesaid, labourer, and thereby giveth 
us the said Justices to understand and be informed, that 
M. S., late of the said place, weaver, for twenty-nine weeks 
next before, and ending at and upon the 23d day of January 
last, held and enjoyed a certain cottage or dwelling-houses, 
with the appurtenances, situate, lying, and being in W. 
aforesaid, as tenant thereof to the said J. D. under a demise 
thereof theretofore made, at the weekly rent of 2s, 6</..pay« 
able to the said J. D. weekly, that is to say, on Saturday in 
each and every week, and that on the 23d day of January 
last, the sum of ^3. I2s. 6d. of rent aforesaid, for twenty- 
nine weeks^ ending on the said 23d day of January last, on 

tha 
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the saii^e day became due, and ever since and still is due in 
arrear ancji unpaid from the said M. S. to the said J. D., and 
that the said sum oi £3, 12«. 6d. of the rent aforesaid, so 
being due in arrear and unpaid from the said M. S. to the 
said J. p., the said M. S. afterwards, to wit, on the 28th day 
of January last, fraudulently and clandestinely conveyed 
away and carried off and from the said demised premises, one 
pair of looms, one pair of blankets, one bed, and quiir, &c. 
(setting out the goods J y being the proper goods and chattels 
of the said M. S., and the same not exceeding the value of 
^50, but being of less value, to wit, of the value of ^3. 45. of 
lawful money of Great Britain, to prevent the said J. D. from 
distraining the same for the said arrears of rent so then due 
and unpaid as aforesaid ; and that the said B. G. on the same 
day and year last aforesaid, atW. aforesaid, did wilfully and 
knowingly aid and assist the said M. S. in such wilfully con- 
veying away and carrying off and from the said demised pre- 
mises, the said goods and chattels, and every part thereof^ 
contrary to the form of the statute in such case made and 
provided ; whereby and by force of the said statute, .the said 
B. G. hath forfeited to the said J. D., from whose estate the 
said goods and chattels were so fraudulently carried off as 
aforesaid, double the value of the said goods so carried off as. 
aforesaid ; and thereupon the said J. D. humbly prays us the 
said Justices, that the said B. G. may be convicted of the 
said offence, according to the form of the statute in that case 
made and provided, and that the said B. G. may he sum- 
moned to answer the said premises, and to make her defence 
thereto before us the said Justices : Whereupon the said B. G., 
having been duly summoned in this behalf to answer and 
make her defence to the said complaint, and the said offence 
therein charged upon her before us, afterwards, that is to • 
say, on the 1st day of March, in the said year of our Lord Appearance. 
1813, at W. aforesaid, in the county aforesaid, appears and 
is present before us the said Justices, in order to answer and 
make good her defence to the said complaint, and the said 
offence therein charj^rcd upon her as aforesaid ; and she the 
said B. G. having heard the same, is asked by us the said 
Justices, if she can* say any thing for herself, why she should 

not 
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not be convicteel of the premisM above charged upon her in 
form aforesaid, who pleads that she is not guilty of the Hid 
premises : Nevertheless, on the said 1st day of March, in the 
said year of our Lord 1813, at W. aforesaid, in the coonty 
aforesaid, one credible witness, to wit, S. S. wife of the said 
M. S. Cometh before us tlte said Justices, and the said S. S> 
being then and there duly sworn, touching the premises, on 
the Holy Gospels of God, on her corporal oath (o her then 
and there administered by us, (we the said Justices faafing 
then and there full power and authority to administer the 
said oath to the said S. S.) deposeth, swearelh, and upon her 
Eti- oath aforesaid afiirmcth, in the presence and hearing of the 

**'*'"*• saidB. G. that the said M. S. was, on the 23d day of January 
last, and for four years preceding had been, tenant of the 
said cottage, under the said J, D., and the rent was S«. 6i. 
a week, and that £3. 13(. 6d. was due to the said J. D. for 
rent for the said cottage, on the said 33d day^f January last; 
that on the 35th day «f the said month of January last, the 
said M. S. told the said B. G., that he thought he should sell 
his goods for fear the said J. D. should distrain them for 
rent, to which the said B. G. replied, that if she were him, 
(meaning the said M. $.) shewonld; whereupon the said 
'M. S. sold to the said B, G. one pair of looms, (&c. &c.) all 
of which were then in the said cottage, for the som of 
£3. 6i. 6d. and it was agreed that the said looms so pur- 
chased by the said B. G. should be carried away from the 
said cottage after dark, and the same were so carried away 
accordingly by the said B. G. M. S. S. S. and one B. H. 
by direction of the said B. G. in the night of the said 35^ 
daj- of January last; and that the said goods and chattels 
Eo as aforesaid carried away, were of the value of £S. 4*.: 
whereupon all and singular the matters and things in the 
said complaint and evidence contained, being by the said 
B. G. then heard and fully understood, the siud B. G. is by 
us the said Justices asked what she hath to say or offin- in 
her defence against the said complaint and oflence, and in 

(a) This being a Csmnctjon, the See Observation fbllowiiv tha 
Evidence most be aet out parti- next Precedent, p.^io^]. 
•oUtIj. K. *. U organ; Caid. 166. 



Jlpp,] KENT. [101] 

answer to the evidence given as above mentioned, and what 

i«he hath to say why she should not be convicted of the pre* 

mises so charged upon her, and forasmuch as upon hearing 

and fully understanding* the said complaint, and evidence 

given as above mentioned, and also upon hearing and fully 

understanding all and singular the matters and things by the 

said B. G. alledged and proved in her defence, touching the 

premises in the said complaint specified, it manifestly appears 

to us the said Justices, that the saidB.G. is guilty of the 

premises above charged upon her in the said complaint, and 

that the said goods and chattels, in the «aid complaint and 

evidence mentioned at the time of carrying off the same, as 

therein mentioned, were of the value of ^3. As. of lawful 

money of Great Britain ; therefore it is adjudged by us the Jadgneiit. 

said Justices, that the said B. G. be convicted, and she is 

hereby convicted by and before us the said Justices of the 

offence here charged upon her in and by the said complaint, 

according to the form of the statute in that case made and 

provided ; and we do adjudge and order, the said B. G. to 

pay to the said J. D. the sum of £6. ««. being double the ForfeituHt 

value of the goods and chattels in the said complaint men- ^|j^^^^^ 

tioned, within four days next after notice of this our order, 

according to the form of the statute in that case made and 

provided. In witness whereof, we the said Justices to this 

lecord of conviction have put our hands and seals, at W. 

aforesaid, the 1st day of March, in the fifty-third year of 

the reign of our said Sovereign Lord the King, and in the 

vear of our Lord 1813. 

(L. S.) 



35. Form o/* Order qf two Juitices^ for the fraudulent Re- 
moval of Goods by a Tenant, 

(See the References prefixed to the foregoing Precedent) 

Gknt^estershirCy to wit. Whereas a certain complaint in 
writing has been duly made and exhibited before us Samuel 

Haywood 



} 
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Haywood £8€|uirei and Benjamin Kewlon Clerk, two of th« 
Justices of our Lord the present King, assigned to keep the 
peace, &c. residing near to the said premises from whence 
the goods and chattels hereinafter mentioned were removed 
(we or either of us not being interested in the said pre- 
mises, or any part thereof) by Thomas Parker, of the city 
of Gloucester, apothecary, against James Dobbins, late of 
Hailes, in the said county of Gloucester, yeoman, by which 
•he the said Thomas giveth us to understand and be informed, 
that Hannah Felstead, before and at the time when the 
said goods and chattels were conveyed a\vay, as hereinaftr 
mentioned, enjoyed certain tenements, with the appurte* 
nances, situate, lying, and being at Prest'bury, in the said 
county, as tenant thereof, under and by virtue of a certain 
demise which theretofore and before the rent hereinaft^ 
mentioned to be due became so due and in arrear, as herein- 
after set forth, had been made by the said Thomas, at and 
under the yearly rent of £S, payable half yearly, to wit, 
upon the 2dth day of September, and the 25th day of 
March, in every year during the continuance of the said 
demise, and that upon the 29th day of September now last 
past, the sum of ^4, parcel of the said rent of the said de- 
mise, for half a year, ended on that day in that year, at 
the time of the offence hereinafter mentioned, was and re- 
mained, and yet is, due and in arrear to the said Thomas, 
under and by virtue of the said demise ; and that whilst the 
same was. so due and in arrear as aforesaid, to wit, on the 
21st day of March now last past, the goods and chattels of 
the said Hannah, to wit, three beds, &c. and certain other 
goods and chattels of the said Hannah, under the value of 
^50, that is to say, of the value of £5, were then upon the 
said demised premises, and were then subject and liable to 
be taken as a distress for the said arrear of rent so re- 
served due and payable as aforesaid ; and that the said 
Hannah, to prevent the said Thomas from distraining the 
said goods and chattels for the said arrear of rent so re- 
served due and payable as aforesaid, afterwards, that is to 
say, on the same day and year aforesaid, at the city of Glou- 
cester aforesaid, fraudulently and clandestinely removed and 

conveyed 
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conveyed away the said goods off and from the said demised 
premises ; and that the said James Dobbins, well knowing 
the premises, did wilfully and knowingly aid and assist the 
said Hannah in the fraudulent conveying away the said 
goods and chattels oS and from the said demised premises : , 
And thereupon we the said Justices having summoned the ' 
said James Dobbins to attend us thereon, to answer the said 
complaint, and the said James Dobbins having attended ac- 
cordingly, and we in the presence of the said J. D. having * 
heard and examined the witnesses produced by the said 
Thomas upon oath, and having heard what was allcdged 
by the said J. D. in his defence, do, this — — — day of 
— — , in the ye4r of our Lord — -, at • afore- 
said, determine and adjudge that the said James Dobbins 
is guilty of the premises above laid to his charge, in man<^ 
ner and form as by the said complaint is above alledged ; 
and that the said goods and chattels in the said complaint 
mentioned, and so fraudulently removed and conveyed away 
as aforesaid, were of the value of ^5 of lawful money of 
this realm : Therefore it is considered by us the said Jus- 
tices, and we the said Justices do order and adjudge that 
the said James Dobbins do pay to the said Thomas the sum 

of j£lO of like lawful money, on the day of • 

now next ensuing, being double the value of the said goods 
and chattels in the said complaint mentioned, according to 
the form of the statute in such case made and provided. In 
writness whereof we the said Justices have hereunto put our 

hands and seals, this day of , in the 26th 

year of the reign of our Lord the present King, and in th* 
year of our Lord 1786. 

Diawn by G. S« H. 

Observation, 

This being an orderj and not a conviction, R. v. Bissex, 1 
Burn. 538, R. v, Middlehurst, Burr. 369, the evidence need 
not be set out at length : and upon that ground, in the fori* 
nier of those cases, this concise mode of stating the effect of 
the examination was held to be sufficient. See also R. v, 
Lloyd, Str. 999> 
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S& Kex The following order of Justices on the same Statute was 
Middle- returned to a Certiorari^ Trin. 30 and 31 Geo. 2; and 

^^'^^ was confirmed on argument : (See 1 Burr. 369) — (On 

the File of Orders in the Crown Office of 30 and 3i 

Geo. 2.) 



>, to wit. The Information states : 



Information Whercas T. W. of, &c. as bailiff or agent to Sir T. F. for 
iiidtorl°^ and on behalf of the said Sir T. F. did, upon or about the 
— ■' ■- day of, &c. exhibit to and before us P. W. and R. L. 
Esquires, two of his Majesty's Justices of the Peace in and 
for the said county, and who reside near to the. township of 
Marton and Over, in the said county, and who are not inte- 
rested in the messuage and tenements, lands and heredita- 
ments, hereinafter mentioned, his complaint and information 
in writing against T. Middlehurst, of W. in the township of 
Over aforesaid, in the said county of C. yeoman, thereby 
setting forth, that John Chesterson, late of Marton aforesaid, 
husbandman, had for several years last past held and occu- 
pied, &c. (stating the tenancy and arrears as in the last), 
and further setting forth, that the said T. Middlehurst did, 
upon or about the 11th day of that instant November, and 
now last past, wilfully and knowingly aid or assist in fraudu* 
lently removing and conveying away from off the said pre- 
mises so held by the said John Chesterson, five cows, being 
the proper goods and chattels of the said John Chesterson, 
rorassistihg or (a) in concealing thereof, with intent to prevent the said 
•rco^c^ COWS being distrained for the said arrear of rent, and to de- 
So«dft, &c. fraud the said Sir T. F. of such arrears so due to him as 
aforesaid, which said Ayq cows were under the value of 



(«) This manner of charging the and not a CwcieUoH. It 

offence in the alternative was ob- agreed, that in the latter it womld 

jected to for uncertainty, but the be bad. See Treatise, mMte, 

objection was over-ruled, on the p* 44* 
ground that this was an. Order^ 

£50, 
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£50, and of the value of £21." After a regular sum- Seoobscrra- 

mens and appearance of the Defendant, the order proceeds, lowing'th» 
*' Now we the said Justices having/ agfeeable to siich sunt- ^"^^^•^•* 
snons, in the presence of the said T. Middlehurst, examined 
divers proper witnesses Upon oath touching the said com- 
p^laint and information, and the matter therein contained^ 
and having also inquired in like inantier upoii oath th0 
value of the said cows, and upon due consideration had in 
the premises, we the said Justices hereby adjudge, that the* 
taid T. Middlehurst is guilty of the offence with which ha 
is charged as aforesaid/' The order then adjudges the valutf 
of the cows, and that the said T. M. '* within three days 
after notice of this order, conviction, ot judgment, do pay to 
the said T. W. as agent or bailiff of the said Sir T. F. atid 

for the use of the said Sir T. F. the sum of £ , being 

double the value of the said five cows so fraudulently r6« 
moved or concealed as aforesaid.'^ 



ROGUE AND VAGABOND. 

$7* Conviction 5y the Justices in Sessions ^ pur^ant to tM 
Vagrant Act \*l[ Geo, 2. c. 5. of one 'wko had been commit" 
ted to the Sessions by a Jttstice on a Conviction before him 
as a Rogue and Vagabond^ for being found in a Plantation 
hy Night with Engines for destroying Game^ according to 
the Statute 39 ^ 40 Geo. 3. c. 50. 

Leicestershire. Be it remembered, that dt the General Style of tli* 
Quarter Sessions of the Peace of our Sovereign Lord the ^'*°**** 
King, holden at the Castle of Leicester, in and for th^ said 
county, on Tuesday in the week next after the Feast of the 
£piphany of our Lord, to wit, on the 10th day of January, 
in the 44th year of the reign of our Sovereiign Lord Georg« 

B B tb« 
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the Third, fiow king of the United kingdom of Great Britain 
and trelalid, and A. t). IS04 t Before Sir Ed. Cradock Har- 
topp, Bart, C. T. H. Esquire, W. t. and T. B. Clerks, Jus- 
tices of our said Lord the King, assigiied to keep the peace 
of pur said Lord the King in atid for the county aforesaid, 
'and also to 'hear and determine divers felonies, trespasses; 
and other misdemeanours in the said county committed, 
.Wiliiam, Patchett, otierwise Pagett, of Loughborough, in the 
said county, labourer, is brought before this Court, in the 
custody of the keeper of the hoiise of correction of arid for 
the county bf Leicester aforesaid ; and it appears to this 
Court that the said W. tatchett, otherwise, &c. i^as, on the 
ist day of November last past, charged upon the oath of J. 
Gamble, of rrestwould, in the said county (servant to C. J. 
Packe, Esquire), before R, P. Storey, Cleirk, one of Ihe Jas- 
tices of our said Lord the King assigned to keep the peace 
of our said Lord the King, in and for the said county of 
Leicester ; for that the said W. Patchett, Qthermisc^ &c. to- 
gether with another person, amounting to the number of 
two, were found in a plahtaHon in the lordship of Prest« 
would, belonging to Charles James Packe, called MeerhiU 
Spinney, in the night, that is, between the hours of eight 
o'clock at night and six o'cld<ik \tk the thorning, on the 30th 
(a) tf be- day of October last (a), having nets, engines, and other in- 
lifo?Fc- stfumcnts, for the purpose and with the intent to destroy, 

bruary and jj^j^n or kill game, Contrary to the statute in sucli case made 

lit of OctO- ; . * , , . 1 , . , ^ 

ber, the and provided ; and it also appears to the said Court by the 

bcbetween warrant of commitment, under the hand and seal of the said 
ten at night ^.Storey, Clerk, so beins; such Justice as aforesaid, bearine 

and four in . i • . » i /. m' ■ .1 .- . , 

the mora- ^dute the satd 1st day of Nbvember, itl the year aforesaid, 

*"^" that the said W. Patchettj otkenoisey &c. was by the said Jtts- 

Commit- ^'^^ committed as a rogue and vagabond to the custody of 

iBcnt ^^ keeper of the said house of correction of and for the 

said bounty of Leicester, there to remain until the next Ge* 

neral Quarter Sessions of the Peace to be holden in end for 

the said county, or until he should be discharged by due 

course of law : Whereupon the said W. Pat9hett^ otherwise^ 

&c. being uAder such commitment before this Courts being 

Hkk next General Quarter Sessioofi in and for the said county 

holden 
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faol^en after such cbnimitneiit^ the said Court ctetji proce^ 
to an exaviiaation of the cinpumstances of th^ C9ie; wi 
tberei^pon the said J. Gamye^ l^ing a citsdible witaess 11$. 
thiii behalf, is exaioined upon his oath duly takea before this 
"Court, and in the presence 6f the said W. Patchett» ofkmmfi, 
&c. and being so examined, the said J. Gamble utx>n his EvidenMi 
said oath says, in the presence of the said W. Patchett, o^A^r- 
wsty &c. that on the 30th day of October last past, betweeik 
the hours of eight o^clock at night and six o'clofh in th# 
Tnorning of the next day, the said W. Patchett, Qiheruim» 
Sic. together with another person, were found by the said J* 
Gamble in a plantation called Me^rhill Spinney, in the (ordr 
ship of Prestwould in the said county, belonging to the 8ai4 
Charles James Packe, fisquiriB ; and that the said W. Patcfaetti 
otherwise^ &c. and tbe other person with hiiu^ then and there 
had netSy engines, and other insfrumeuts for the purpose and 
with the intent to destroy, tal^e, and kill game ; and that 
the said W. Patchctt, otherwise^ &c. was at the time and 
place aforesaid found armed with a certain offensive weapon^ 
called a bludgeon, protecting, aidmg, abetting, and assisting 
such other person ; and the said W. Patchett, otherwise, &c* 
being called by this Court for his defence against this charge, 
makes no defence thereto t Therefore it is considered and Judgmsat^ 
adjudged by this Court, that the said W. Patchett, otherwisCy 
&c« was and is a rogue and a vagabond; and.it is further 
ordered and adjudged by this Court, that he be detained and 
kept to hard labour for the space of six months, and during 
such imprisonment, that he be once publicly whipped, at the 
usual place of whippings at Leicester, in the said county ; 
and at the expiration of such imprisonment, l^e said W* 
Patchett, Qtkenme, &c. being above the age of twelve years 
is further ordered by this Court to be sent and employed in 
bis Majesty's service^^f if should he here specified whether in 
the land or sea service) (a), pursuant to the statute in such (fl)Seefrt4- 
case made and provided. . igr^, '' 

(Signed) T. JP. 
Deputy Clerk of the Peace for the 
County of Leicester. 

Not^, Whtu this Conviction was brought before the Court 

B B 3 ef 
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of King^s bench by Cer#torart, two objections were made to it: 
Ifit, tiiat the Justices had no power to order the punishment 
of whipping ; but this objection was over«ruled : 2dly, that 
the judgment was defective, in ordering only that the De> 
fendanty after his imprisonment', should be sent and em- 
ployed in kU Mqftstjf's ^eiHptce, without ascertaining whether 
by sea or land. The Court concurred in the second objec- 
tion, and likewise agreed that the judgment could not be se* 
Teredi but that, the Conviction must be set aside altogether; 
and for tfai$ reason the Conviction was quashed. 

As no other objection appears to have been made to it, 
the precedent, after supplying the omission in the judgmenti 
may be usefully resorted to. Though it would perhaps be 
rendered more secure from objection, by somewhat mors 
specific Evidence of the intent to destroy game, which hen 
stands entirely upon the witness's opinion^ even the time o( 
ni^t at which the Defendant was found not being stated. 



ROGU£. 

38. Conviction at the Ctuarter Sessions of an incorrigible 
Rogue, after a Commitment as such by a Magistrate^ by 
' 17 Geo, 2. c. i. s:$. 

For the form of conviction by the Justice out of Scs« 
sions, see 5 Burn's Justice, 7^7f 7.4S. £d. 1810. 

Somersetshire, Be it remembered, that at the General 
Quarter Sessions of the Peace, holdcn at, &c. before John 
Berkley Burland, John Strode, Esquires, and other their com* 
' panionSf Justices of our Lord the King, assigned to keep the 
Fence of our said Lord the King, in the county aforesaid, 
and also to hear and determine divers felonies, trespasses, and 
other misdemeanours committed in the said county, George 

^Vheder, 



jijfp.} ROGUE. [iogr| 

Wheeler, late of, &c. labourer, having been committecl t<f 

the custody of the gaoler or keeper of the gaol or house of 

correction at Shepton Mallet, in the same county, by virtue 

of a certain warrant, under the hand and seal of Thomas 

Horner, Esquire, one of the Justices of our said Lord the 

King, assigned, &c. and also to hear and determine, ^c. 

and bearing date the 7th day of April, in the year of our 

Lord 179^9 which said warrant was issued by the said Justice 

by virtue of a certain conviction made'befo/e the granting of 

the said warrant, bearing date the day and year last aforesaid^ 

whereby the said George Wheeler was convicted before the 

said Thomas Horner, the Justice aforesaid, [in pursuance of J^ J?** 

an act passed in the 6th year of the reign of his Majesty defendant 

King George the Third, for having in his custody, in the parish ^i^^^ an 

of Frome Selwood, in the said county of Somerset, on the inconrigibi« 

Totfuea 
17th of February then last, a quantity of underwood, and 

not giving a satisfactory account how he carne by the same,} 

whereby the said George^ Wheeler (the said offence being the 

third offence) was become an incorrigible rogue, within the 

true intent and meaning of the said act ; and the said George 

Wheeler is now brought into this Court, and is now charged 

with the said offence ; and the said court having examine^ 

into the circumstances of the said case, and' the premises 

being seen and understood by the said Court : It is consider* 

ed by the said Court bere, that the said George Wheeler be, 

and he is accordingly adjudged an incorrigible rogue, the 

said offence in the said conviction being the third offence of 

tbe said George Wheeler ; and this Court doth adjudge and 

order that the said George Wheeler be, and he is hereby com- Imprison- 

jnittcd to the house of pqrrection s^t Shepton Mallet, ifor the Sontluk^*** 

space of si.x moQth^* 



39. Indictment pursuaiUto 17 Geo, 3. c. 5, s^, against o^te 
who had been before adjudged an incorrigible Rogue^br the 
same Offence, 

Somersetshire^ The jurors, &c. that George Wheeler, lat«t 
4»f| &C. labourer, on the 2d day of November^ A. D. 17^9* 

at 
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ftt the {Parish of Frbme SelSvood, in the county of Somerset, 
had a quantity of underwood in his |k>ssession9 and did not 
give a satisfactory account how hie tame by the same, al- 
though then and there requested so to do, contrary to the 
CoBvictioB. form of the statute, &c« ; and the said G* W. afterwards, to 
wit, on the 10th day of December, A. D. 179I7 at Wells, ia 
the County aforesaid, was, by and before Thomas Horner. 
Esquire, being then and there one of his Majosty's Justices 
of the Peace in and for the said county of Somerset, upon 
the oath of one R. B. a credible witness, duly convicted, ac- 
cording to the form of the statute in such case, &c. for haviog 
in his custody, iti the parish of Frome Selwood aforesaid, in 
the County aforesaid, on the said 2d day of November then 
last past, the said quantity of underwood, and not giving a 
satisfactory account how* he came by the same, contrary to 
the -form, ^c; and the jurors, &c. do further present, thi^t 
the said G. W. afterwards, to wit, on the ISth day of May, 
A* P* 179^ t at the parish of Frome Selwood, in the county 
aforesaid, had another quantity of underwood in his cufrr 
tody, and did not give a satisfactory account how he came by 
the satne, although then and there requested so to do, cod« 
f^ry to the form, &c. and that the said G. W. afterwards, to 
wit, on the 6th of August, in the same year, at Wells afore- 
said, ii^ the county aforesaid, was, by and before the said 
Thomas Horner, Esquire, being then and there such Justice 
as aforesaid, upon the oath of one Isaac Ayres, a credible 
l^itness, duly convicted, according to the form of tbe 
statute in such case made and provided, of having in 
his custody, in the patish of Frome Selwood, in the 
pounty aforesaid, on the said 18th of May then last 
past, the said last mentioned underwood^ and not giving a 
satisfactory account how he came by the same, contrary 
^o the form of the statute in such case made and provided : 
And the jurors, &c. further ptesent, that defendant after- 
wards, (to wit) on the 17th of February, 1 792y 'at the 
parish of Frome Selwood, in the county aforesaid, had 
finother quantity of underwood in his custody, and did not 
|ive a saiisAtctory ACcotttit iiOw he came by the tame, al- 

though 
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though then apd there duly requested sp to do, contrary to 
the form of th<j statute in such case made and provided : .an4 
defendant afterwards, (to wit) on tbe 7th of April, in the 
year aforesaid, in the county aforesaid, v^as by and before 
the said Thpmas Horner, Esquire, being then and there such 
Justice as aforesaid, upon the oath of one John Carter, ^ 
credible witness, duly convicted, according to the form of the 
statute in such case made and provided, of having in hi^ 
custody in the parish last aforesaid, on the said 17th of 
Fiibruary then last past, the said last mentioned undcrwQod^ 
and not giving a satisfactory account how he came by ph^ 
same, contrary to the form of the statute in such case made 
and provided, and was the same, being the third .offenice, of 
him defendant, then and there, (to wit) at Wells aforesaid, 
in the county aforesaid, declared and adjudged by the said 
Thomas Horner, Esquire, being then ^nd there su.ch Justice 
as aforesaid, to be an incorrigible rogue within the trye 
intent and meaning of the said statute: And the jurors, 
&c. further present, that defendant being then and thei^ 
present before the said T. H. Esquire, he the said T. H. Es- 
quire, being then and there such Justice as aforesaid, did 
then and there make a certain warrant under his hand i^nd 
seal, bearing date the 7th of April, in the year last .aforesaid, 
directed to the constable and tithingman ofMarston JBig* 
got, in the said county, and to the keeper of ^he gaol or 
house of correction at Shepton .Mallett, in the county 
aforesaid, and thereby commanded the said constab[e 
jind tithingman, and either of them, immediately, on sight 
thereof, to convey the body of defendant to the said gaol 
or house of correction, and to deliver him to the said gaol- 
keeper thereof, together with that warrant, and did also 
thereby require the said gaol-keeper of the said gaol ov 
house of correction, to receive defendant into his custody 
in the said gaol or house of correction, and to keep him 
safely there until the then next General Quarter Sessions of 
the Peace, to be holdeu for the county, or until he should 
be from thence discharged by due course of law : And the 
jurors, .&c. further present, that the i^aid warran.t was .then 

an4 
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find there delivered to one William Deacon, then and there 
tithingman of Marston Biggot aforesaid, to be executed in 
due form of law, and that the said W. D. by virtue of the 
said Warrant, then and there too]c defendant and conveyed 
him to the said gaol or house of correction for the said 
county, apd then and there delivered him in the said gaol 
or house of correfrtion, together with the said \i-jirrant, 
5nto the custody of Hepry Shroll, then keeper of the said 
house of correction, and that the next Quarter Sessioqs 
pf the Peace for the said county, to wit, at the General 
Quarter Sessions of the Peace, holden in and for the said 
pounty, on the 18th day of April, 1792, at Wells, in th« 
said county of Somerset, before John Berkley Burland, 
John Strode, Esquires, and others, their companions. Jus- 
tices of pur said Lord the King, assigned to keep the peacQ 
of our said Lord the King, in the county afo^^said, and also 
to hear and determine divers felonies, trespasses, and other 
, xnisdemeanours committed in the said county, the said de- 
fendant was brought before the said Justices, and the said 
Justices duly examined into the circumstances of the said 
defendant's case* and did then and there adjudge the said 
defends^nt for his said last mentioned offence^^ being his third 
offence, to be fin incorrigible rogue, and did then and there 
adjudge ^nd order, that the said defendant should stand 
Committed to the gaol of Shepton Mallett, in the said 
County, the same being the house of correction for the 
$aid county, for the space of six months then next follow- 
ing: And the jurors, &c. further present, that the said 
defendant, afterwards, to wit, on the 14th day of December, 
1792, at the parish of Frome Selwood, in the county afore- 
Said, had another (quantity of pnderwood in his custody, 
lind did not, nor would give a satisfactory account how he 
tame by the same, although then and there duly requested 
to to do, contrary to the form of the statute. Sec* and 
hereby ^nl^^wfuUy and feloniously offended again in like 
(nanner, as be had before offended, by committing the said 
pffence for ^hieh he the said defendant was by the said 
justices, at th? said General (garter Sessions of the Peace 

adjudged 
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adjudged an incorrigible rogue, and adjudged and or- 
dered to stand committed to the said house of correc* 
tion» for the space of six months as above mentioned^ 
To the evil example, &c. against the form of the sta- 
tute in such case made and provided, and against tk# 
peace, &c. 
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40, Information on 19 Geo, 3. c. 69, s, 18, against an Im^ 
porter of Foreign Spirits, for not having those Words in* 
scribed over his Door, fyc* 

That the said C. D. after the — — i^ day of — — — *, in 
tte year of our Lord — — , to wit, on, &c. (he the said 
C. D. then being an importer for sale, or dealer in and seller 
of foreign brandy, or such ^ine, spirits, and other foreign 
strong waters, did make use of a certain shop, warehouse^ 
storehouse, cellar, vault, (or other place, stating which, and 
describing it, according to the fact), for the keeping of foreign 
brandy, and situate and being in the parish of ■ ■ ■ ■ , in 
thecounty of ■ > , without having the words, " importer 
of, or dealer in foreign spirituous liquors," painted or 
written in large legible characters over the outer door, or 
in the front or in some conspicuous part of the said 
house, &c. so made use of by the said C. D. &s aforesaid, 
contrary to the form of the statute in such case mad« 
jand provided, whereby, and by force of the said statute, 
^he said C. D. hath forfeited for his laid offence, the suql 
pf £50. 
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STAGE-COACH DRIVER. 

41. CoavictioD of Driver of Stage-Coach, for permUting he- 
j/ond tie proper Number of Passengersj (50 Geo. 3. 
c. 48:) 



'— — -, to wit. Be it remembered, that on the 
clay of * , in the year of our Lord 18 , at — 



in the county of aforesaid, A. B. came before me 

C D. one of his Majesty's Justices of the Peace for the 
said coUnty, and informed me that I. B. of — -, on the 

■'■ day of now last, at , in the said 

county, did drive a certain coach (a) called the Northaoi^ 
ton coach, being a coach with four wheels, and then drawn 
by four horses, and then employed as a public &t^e<oach 
for the purpose of conveying passengers for hire, and li- 
censed -to <rarry ten outside passengers, and no more, and 
having painted on the. outside of the said coaqh the wordl» 
^ lken$4id, ^/' and then travelling on the Kind's highway^ 
and did then and there cs^rry, and permit and suiTer to be 
cavried, on the outside of the said coach, more than the 
number expressed in the Ucence for using such coach, and 
in the words so painted on the outside of such co^, to 
iwit, that the said I. B. did then and there carry, permit, 
•nd.siiffier to be carried^ twelve persons^ At one and the same 
time, exclusive of the coachman, on and al>out the outside 
of the said coach, when so going and travelling for hire as 
4rforesaid, none of the said persons so carried being a child 
.in the cap, or under the age of seven years, contri^ry to tbe 
ibrm of the statute made aind passed in the 50th year of tlie 

(«)- The words of the Aet are lowed piunber of passengrn to 

** such fines and penalties to be get np, though not the driver 

levied on the owner or proprietor, regnlarly employed by Ibe owner, 

l^c. or on any person driving the woald be liable to the penalty, 

tame." Under these words, it See R. v. Barker, 3 East. 506, 

seems, that any person actually on the construction of the 28 

driving at the time and per- Geo. 3, c. 57» relating to the 

auttiog 1^ greater than the i)l«r samesabjcct» 



leign 
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reign of King George the Third, intituled " An Act to repeal 
three Acts made in the 28th, 30th, and 46th Years of his 
present Majesty, for limiting the Number of Persons to be 
carried on the outside of Stage-coaches, or other Carriages, 
and to enact other Regulations for carrying the Objects of the 
said Act into effect ;" whereupon the said *L B. after being 
duly summoned to a^qswer the said chargey did not appear {b) Where ti« 
before me the said C. D. pursuant to the said summons, and "^^^J^ 
did neglect and refuse to make any defence against the said 
charge, but the same being fully proved upon the oath of 
G* H. a credible witness^ it manifestly appears to me, the 
said Justice, that the said I. B. is guilty of the offence 
charged upon him in the said information. It is therefore 
considered and adjudged by me the said Justice, that he the 
said £. F. be convicted, and I do hereby convict him of the 
offence aforesaid, and I do hereby declare and i^djudge that 

he the said I. B. hath forfeited the sum. of £ of 

lawful money of Great Britain, for the offence aforesaid, to 
he distributed as the law directs, according to the form of 
the statute in that case made and provided. Given under my 
hand and seal, the day of , 18 — . 

If the driver appears, instead of the words '* did not ap- If thede- 
pear," insert " appeared before me the said C. D. on ^^^ *^* 

^he ■ day of , at , in the said county, 

and having heard the charge contained in the said informa- 
tion, declared that he was not guilty of the &aid offence, 
but the same being fully proved,'^ &c. as before. 

If the defendant confesses, after the words " contained in If defcndtat 
the said information," insert, " acknowledged and voluntarily c<>^*"*®»» 
confessed the same to be true, and it .manifestly appears to 
me the said Justice/' &c. as above, 

(h) If the driver does not ap- Geo. S» c. 57, though that Act 

pear, he may still be convicted had the additional worcfs tfaiit 

if he be known, and anrnmontd, ^* in cmc .the driver being foami 

althongh, by section 8^ if he is did not attend the summons, in 

tiot known or cannot be 'found, every such case the owner sfaonM 

the owner is liable. This was so he liable/' R. 9. Baxker^d IEoaU 

lield on the repcijjled Act of 28 4((Ni« 
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42. Information against the Owner, on 50 Geo. 3. c. 4S,fwr 
carrying more than the Number licensed. 



Surrey y to wit. Be it remembered, that on the 



day of — — , one thousand eight hundred and , A. B. 

of , in the said county, informeth me , 

one of his Majesty's Justices of the Peace for the said county, 
that C. D. late of the parish of St. Mary, in the said county, 

coach-master, on the ^ ^ day of -.last, at—, 

&c. in the said county, he the said C. D. then and there 
being the o\(rner of a certain coach with four wheels, em- 
ployed as a public stage-coach, for the purpose of conyeyfng 
passengers for hire to and from different places in Great Bri- 
tain, to wit, to and from London and Leatherhead, in the 
said county, and which said coach iVas then and there 
ilrawn by four horses, and licensed to carry ten outside pas- 
sengers, and no more, exclusive of the coachman, on or 
about the outside of such coach, and the driver of which 
said coach was and is unknown to the said A. B. did then 
and there, by the said driver unlawfully carry more outside 
passengers than were or are specified or expressed in the li* 
cence for using such coach, to wit, fourteen outside passen- 
gers, 'exclusive of the coachman, on and about the outside of 
the said coach, none of the said passengers then and there 
being a child or children in the lap, nor under seven years 
of age, contrary to the statute made in the 50th year of the 
reign of King George the Third, intituled, '' An Act to re- 
peal three Acts, made in the 98th, 20th, and 46th Years of 
his present Majesty, for limiting the Number of Persons to be 
carried on the outside of Stage-coactcs, or o^her Carriages, 
and to «nact other Regulations for carrying the Objects of 
the said Acts into effect ;'* which hath imposed a forfeiture of 
;£l0 for each outside passenger beyond the number allowed 

by 



4pp.] TOLLS. [iirj 

by the said statute, amounting to the sam of £4/0 , for the 

aaid offence. 

Received the ■ day of » 

by me, 
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43. Information against a ToU-gate Keeper, oH 25 Geo. 3. 
c, 51, s. 37 y for refusing to receive a Ticket for two at 
more Pays. 



Surrey f to wit. Be it remembered, that on the • 
day of — -, in the year of our Lord 1 8 — ^ at 



in the parish of , in the county of Surrey, before E. 

Reid, Esquire, one of his Majesty^s Justices of the Peace, 
assigned to keep the peace of our Sovereign Lord the King 
in and for the said county, and also to hear and determine 
divers felonies, trespasses, and other misdemeanors done and 
committed within the said county, residing near the place 
Vfhere the offence hereinafter mentioned is alledged to have 
been committed, R« D. of the parish of St. Maty, Lambeth, 
in the said county of Surrey, yeoman, who prosecutes as well 
for our said Sovereign Lord the King as for himself in this 
behalfy cometh in his own proper person, and now here ex- 
bibiteth to and before me the said Justice a certain com- 
plaint and information, and herein as well for our said Lord 
the King as for himself, complaineth and giveth me to un- 
derstand and be informed, that L. INI. late of Lambeth, in 
the said county of Surrey, yeoman, after the making of a 
certain Act of Parliament, made and passed in the 25th year 
of the reign of his present Majesty, intituled, *^ An Act for 
repealing the Duties on Licences taken out by Persons letting 
Horses for the Purpose of travelling Post, and on Horses let 

to 
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to Hire for fravelling Post and by Time, and on Stage- 
coachesy and for granting other Duties in lieu thereof, and 
also additional Duties on Horses let to Hire for travelling 
tost and by Time," and after the first day of August, 1785, 
therein mentioned, and within six calendar months next be- 
fore exhibiting this information, to wit, on the day of 

1 now last past, at a certain turnpike situate and 

being at Lambeth aforesaid (he the said L. M. then and there 
being a toll-gate keeper there), did wilfully refuse to receivt 
of and from one C. D. (he the said C. D. then and there 
being the driver of a certain carriage with four wheels, com- 
XBonly called a post-chaise, and being then and there about 
to pass therewith through the said tttinpike)^ a certain SCamp' 
of^ce ticket, purporting to be a note or certificate, lor two 
or. more days, and being a ticket by the said Act of Parlia- 
ment directed to be delivered to and received by the said L. 

' M. so being such toll-gate keeper as aforesaid, the said tum^ 
pike being the first turnpike which the said carriage did 
pass through with the said ticket, and the said L. M. having 
notice of all and singular the premises aforesaid, and being 
duly required by die said C. D. to receive the said ticket, 
contrary to the form of the statute in such case made and 
provided ; by reason whereof, and also by force of the said 
statute, the said L. M. hath forfeited for his said offence the 

. sum of £5 of lawful money of Great Britain, one moiety 
thereof to the use of his Majesty, his heirs and successors, 
and the othet moiety thereof to the said E. D. who prose* 
cutes as aforesaid, all which the said R. D. is ready to prove 
before me the said Justice by ci-edible witnesses, when the 
said L. M. shall be summoned to make his defence touching 
the same, whereof the said R. D. who prosecutes as afore* 
SEaid, prays that the said L. M. may be convicted of the said 
eflfence, according to the form of the statute in such case 
made afid provided, and also prays judgment of me the said 
Jkis/ttce, and that one moiety of the said forfeitures may be 
adjudged to o<ur said Lord^ the King, and the other moiety 
tliet^of to him the said R. D. and that I will proceed there- 
upon ttccording to ^w. 

The 



4 

•fire pdttuliiesy ktid prorrsiotis for tlie rw^overy thfertof, 
contaiilci in this Act, are continued by 97 Geo. 5. c. 26. 
1. 10, and 48 Geo. 3. c. 98. s. 2 & 13. A form of Coavic- 
tion is given by the first mentioned statute. 



44. Cbnvidtion an ike Loedl Act 44 Gto. 3. e. yCfa Toih 
gBte Keeper /or exacting Toll for Skeep driven to Ptufnrc 
from one Parish to the next adjciningy in the same CfhMty^ 
pursuant to the Form of Conviction given by the Act* 

tAkeolkshire^ to tt)eVi Be it tememb^tied) that on the IStk 
dAy of Anguftti A. D. 181^, at, inc. ih tbe county of Lih* 
«6lki) add within the parts of Kesteven, ih the same county, 

C D., of , was duly conricted before me — ■'■■ *, 

due bf hiB Majesty's Justices of the Peace for the parts of 
Kesteven, in the covnty aforesaid, for that the said C. D. on 
t^e 8th day of August, A. D. 1812 aforesaid, at Spittlegate, 
HI the .parish of Grantham, itt the county of Lincoln afoi^ 
iifcid, isbA within the parts of Kesteven, ia the same county 
{he the said CD. being then and there the farmer oftho 
tolls, payable at a certain tolKgate or bar, called Spittle* 
gate-bridge fear, in Spittle«>gate aforesaid, and within tho 
f»Arts of kcsterea aforeiaid) did unlawfully demand and tako 
6K and from one A. B. certain toll, to wit, the sum of one 
sliilliug and four-pence, of lawful money of Great Britain, as 
and by way of toll fer certain cattle, to wit, sixty-four sh^p, 
^hich werelthen and there going to pasture, and driven (rottk 
tlie parish of Grantham aforesaid, to the parish of Sowerby, 
in the county aforesaid, being the next adjoining parish to 
the said parish of Grantham, and which did not pass upon 
tlie road hereinafter n«xt mentioned, more than two miles 
ih Ifoing to pasture as afdresard, contrary to an act passed 
in Ifee 44th year of his said Majesty King'Geol'ge the Third, 
imituledv " An Act," &c. (set out the title of the Act <•*- 
^<^fyO And I do tiheitfofe adjudge and declare that the 

jiaid 
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said C» D. has forfeited for his said offence the sum of £$• 
Given under my hand and seal, the day and year first aboTt 



written* 



TREES. 

15. On 29 Geo. 2. r. 36. s. 8, for cutting dotbn and earrjf* 
ing away Trees on a Comrnm, Fetialty given by 6 Geo, 1« 
c. l6. and I Geo. 1. st. 2. c. 48. 

lAberty of St, Jlbans, in the county of Hertford, to wit, fit 
it remembered, th^t on the 18th day of February, 1760, be- 
fore us R. Hassel and R. Hassel the younger, Esqrs. two of 
the Justices of our Lord the King, assigned to keep the peace 
of our said Lord the King in and for the liberty of St 
Albans, in the said county of Hertford, and also to hear and 
determine divers felonies, trespasses, and other misdemean* 
ours committed in the said liberty, comes Charles Pick&tt, 
lord of the manor of Boreham-wood, within the said liberty, 
at the house of me the said R. Hassel the elder, situate in 
the parish of B. in the said liberty of St. Albans, and giveth 
us the said Justices to understand and be informed, that on 
the ]2tb day of the said month of February, in the said year 
of our Lord JI760, Edward Crane the younger, of L in the 
said liberty, labourer,, did, at Boreham-woods aforesaid, in 
the parish of L aforesaid, and lil^erty aforesaid, unlawfully 
cut down, take, and carry away upon and from Boreham- 
wood Common, within the parish and liberty aforesaid, a 
great number of young oaks, ashes, hazels, and other sorts 
^ of wood and timber, until the cutting thereof as aforesaid^ 
standing and growing on Boreham-wood Common as afore- 
said, in the liberty aforesaid, in which said Boreham-wood 
Common divers persons then had right of common, and 
which said young oaks, ashes, hazels, and other wood and 
timber were the property of the said Charles Pickfatt, against 
the form of the statute in that case made v^d provided ; and 

thereupon 



thereajx)!!, liflhelfwatcisy to wit^ on tine i§ih thy of fiebnrarjr, 
in the said yeat IffiO, before us tke iaid Justices, at tbe Mitre- 
Inn, in the parish of Barnett aforesaid, m the said liberty of 
St. AibaHs, comies, as well tlie.s^id Edward Crane^ be having 
been duly summotied bdbre us the said Justices for that pur* 
pose, as the sard Charles Pickfatt : And the sitid E. Ctane 
having heard the said information read, he the said £. Crane 
is asked by us the said Justices, if he call Say any thing for 
himself why he should not be convicted of the premisel above 
charged against him, who pleadcth that he is not guilty of 
the said offence; and thereupon the said C. Pickfatt beittg 
duly sworn by us the said Justices, upon the Holy Gos- 
pels of God, to give evidence of the truth of aiid concerning 
the premises aforesaid, contained in the said information, (we 
the said Justices having full power to administer the said 
oath to the said C* Pickfatt in this behalf, and he the said 
C. Pickfatt being a credible witness in this behalf, and being 
so sworn upon his oatb aforesaid, deposeth and giveth in evi« 
dence to us the said Justices^ that on the 12th day of the said 
month of February, in the year aforesaid, he saw the said 
£. Crane, with a cart arid two horses on Boreham-wood Com^' 
mon, ui the said liberty, loading the same with a great num^ 
her of young trees of oak, ash, ha^el, and other wood and 
timfcer, which he owned he liad cut on the said common 
called Boreham-ivood Common, {and which \Vere the pro- 
perty of the said C. Pickfatt,) aiid avowed atrd attempted td 
justify himself in the said cutting and taking, kild so carried 
the same away ; and tSie said E, Crane not shewing to us any 
cause why lii? isfho'nld not bie convicted of the said offence 
charged against him in and by the said information, and w^ 
havthg fully lieaTd all and every the matters and things by 
him-allcdgc^ in hfis dit^ence of and concerning the premises, 
tLttii -having fully and nftatutely understood and considered 
the sanie, do adjudge and consider upon the evidence of the 
aaid C. Pickfatt, being a credible witness as aforesaid, that Ju^gmcfitcf 
t!he said E. Crane is guilty of the said ofience charged against j^^Ji'®'^* 
fiim in and 1)y the said information, and do accordingly con- 
vict hitfi of t9ie said offence, and do consider, order, and ad- 
judge, that the skid E. Crane be committed to the house of 

c c correction 
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correction in and for the said liberty, there to be kept to 
hard labour for the space of three months, without bail or 
mainprise, and do also consider, order, and adjudge the 
Whipping, aaiid E.Crane to be pitblicly. whipped by the master of the 
-said house of correction, once every months during such 
three months, in the market town where the said house of 
correction stands, between the hours of eleven and two of the 
clock, according to the form of the statute in such case made 
and provided. In witness whereof we the said R. Hassel and 
R. Hassel the. younger, have hereunto set our hands and 
teals this 7th day of May, in the year of our Lord 176a 



WATERMAN. 

46. Conviction for rowing a Barge on the Thames for Hirc^ 
not having served as a Waterman. 11 & 12 Will. 3. c. 21. 



— ^ , to toit. Be it remembered, that on the 3d day of 

August, in the year of our Lord 1797, at Old Brentford, in 
the county of Middlesex, George Sloat and William Chap- 
man, of the city of London, watermen, two of the rulei-s and 
overseers of the Company or Society of Watermen, Wherry- 
men, and Lightermen, come before me John Spiller, Esquiie, 
one of the Justices of our Lord the jKing, assigned to keep the 
peace of our sard Lord the King in and for the said county, 
and also to hear and determine divers felonies, trespasses, 
and other misdemeanors in the said county committed, and 
gave me the said Justice to understand and be informed, that 
Thomas Honey, of the parish of Ealing, in the said county of 
Middlesex, labourer, within one month next before exhibit- 
ing this information, (to wit) on the 2d day of August afore- 
said, not having served, for the space of seven years, to any 
waterman, lighterman, or wherrymaq, and not being a 
trinity-man, fisherman, ballast-man, or person employed in 

. — , rowing, 
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TOYfing, or anyways navigating a western barge^ mill boat, 
chalk hoy, faggot or wood lighter, dung boat, or gardener's 
boat, in such manner as had been accustomed before the 
passing of a certain Act of Parliament, made in the. 11th and 
12th year of Kitig William III. intituled, " An Act for the 
Explanation and better Execution of former Acts, made 
touching Watermen and Wterrynieh, rd\^ing on the River of 
Thames, and for the bettet ordering and gbvernirig the said 
WatermenjWherrymen, and Lightermen, upon the said River, 
between Gravesend and Windsor," and in such manner a^ 
allowed and reserved by the said Act, at Old Brentford afore« 
said, in the county aforesaid, U{>o'n the river Thames there, 
between Gravesend, in the county of Kent, and Windsor, in 
the county of Berks, did, for hire and gain, row and work, end 
cause to be rowed and worked, a certain vessel, (to wit) It 
bargej against the form of the statute in such case made and 
provided; and afterwardsj (to wit) on the 3d day of August 
aforesaid, at Old Brentford aforesaid, in the county of Mid- 
dlesex aforesaid, the said Thomas Honey, after being by me 
JBummoned to appear before me the said Justice, in order to 
make his defence against the said charge in the said infor- 
mation contained, and having heard the same, is asked by 
me the said Justice, if he can say any thing why he should 
not be convicted of the premises therein contained : whereupon 
the said Thomas Honey pleadeth, that he is guilty of the 
premises in the said information contained ; and the said Cozifessiofi^ 
Thomas Honey moreover before me saith, that he works for 
the Grand Junction Canal Company, upon the River 
Thames, and has two guineas a-week wages : and thereupon 
I the said Justice do adjudge that the said Thomas Honey is 
guilty of the premises in the said ip/ormation contained, in 
manner and form as in the said information contained, and 
he is accordingly by me convicted thereof, and I do adjudge 
that he hath forfeited the sum of ^10 of lawful money of 
Great Britain to the rulers and overseers of the said Company 
or Society of Watermen, Wherry men, and Lightermen, to be 
disposed of according to the form of the statute in such case 
made and provided. In witness whereof I the said Justice^ 

cc2 to 



to Ais present reeord of totitibtion at Old Br^tfdrd ftJTore- 
ftaid, ill tli% couiity of Middleie* aforesaid, have set my 
fiahd ahd teal, tb'<6 8d day 6f August aforesaidi in the year 

John Spitter^ (L. S.) 

Thts conviction was removed by certiorari into the Court 

of K« B. and confirmed without argument : the counsel for 

Thomas Honey thinking it was good and not liable to obje> 

tioQ« 

J.B. 



1^7. Conviction, (on ifi Geo. 3. c. 17f for hnlding a Bridge 
wer the Seoem)^ of a Wherryman for ferrying over i 
Panei^er within 500 Yards (fthe Bridge* 

Stthp^ to wit. Be it remembered^ that on, ke. at, &c« 
I'homas Aldenbroke^ clerk to the trustees duly appointed and 
admitted under and by virtue of an Act of Parliament made 
in the 16th year of the reign of our Lord the King, intitnled, 
lire; for banying on, building, completing, and maintain- 
ingv at their own proper costs and charges, a bridge of cast- 
iron, stone^ brick, or timber, across the said river, at or near 
a house at the time of the making of that Act, in the occu- 
pation of S. B., at Benthall, in the county of Salop, to the 
opposite shore, near the houto then of T. C. at Madely Wood, 
in the said county, and for making and keeping in good and 
sufficieht repair proper roads and avenues to and from the 
same, in his proper person, cometh before me T. Mytton, 
Esquire, one of the Justices of our said Lord the King, as- 
signed to keep the peace in and for the said county of Salop, 
and also, &c. and giveth me the said Justice to understand 
and be informed, that after the last day of April, 1776, and 
after the said bridge in the said Act mentioned was built, to 
wit, on the 20th day of June, in the year of our Lord 1785, 
Thomas Armstrong, of the parish of B., in the said county, 
fishermaUi not regarding the said statute, nor fearing the pe- 
nalties 
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nalties therein contained, did use and employ a boat to ferry 
a person, to wit, one — — , across the said river Severn, 
and did then and there, in the said boat, ferry over the said 
— across the said river in the said Act mentioned, within 
the distance of five hundred yards of the said bridge, and 
across from the Madely side in the said county, to the oppo- 
site shore at B. aforesaid, in the said county, in order to avoid 
the payment of the tolls by the said Act granted, to wit, at 
B. aforesaid, contrary to the form of the statute in such case 
made and provided; whereby and by force of the said statute 
the said Thomas Armstrong, for his said offence, has forfeited 
the sura of twenty shillings, to be paid to the said trustees, 
their clerk or treasurer, and applied to the purposes of 
that Act ; and the said Thomas Aldenbroke, the said inform- 
ant, prays that the said Thomas Armstrong may be convicted 
of th« said offence above laid to his charge : whereupon, &c. 
Defendant being summoned, appears {see p. 55) pleads 
not guilty, {see ib,) prosecutor's witnesses, sworn and exa« 
mined in defendants presence — defendant is asked for de- 
fence — ^no defence, (tee [86] )• It is therefore adjudged by 
me the said Justice, that the said Thomas Armstrong be and 
he is upon the testimony of the said , a credible wit- 

ness, convicted of the offence above charged against him ; 
and I the said Justice do adjudge, that the said Thomas Arm* 
strong, for the offence aforesaid, hath forfeited the sum of 
twenty shillings of lawful money of Great Britain, to be paid 
to the said trustees, or to their clerk or treasurer, and ap- 
plied to the puiposes of the said Act, according to the form 
of the statute in that case made and provided. In witness, 
fcc. 
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■■ must be of fact in Magis- 

trate's jurisdiction, - 128 

' must agree with charge, 

141 

■ ■ cannot extend or help 

charge, - - 65,77 

' . •. , degree of, what sufficient, 

37, 128, 141 
■ : , what supplied by intend- 

ment, - - 146 

— — — , if negative, - 135 



Exceptions, negativing in evidence, 

Page 135 

in game-convictions, 122 

Excise-acts, appeal under, 197 

, offences against, where 

tried, - - 4 

officer, obstructing, 91 

Execution of warrant, - 192 



■I , of want of qualifications, 

29, 148 
■ of knowledge, 141, 143 

— — , stating, no precise form, 

148 
— — , where conviction is, 242, 

262 
■ of former conviction, 194, 

«. (6) 
Examination of witnesses, 24 

* ■ " '■ " in presence of defend- 

ant, - ' - - 28 

Exceptions, negativing, in proof, 29 

' , what necessary to nega-. 

live, - 83 to 86 

' ■ ■ , negativing in information, ; 

83^87 



' . I '" — -, appeal after, where too 
late, - - 203 

Exemptions in enacting clause, 86 
I in separate clause, 9* 

Ex parte, proceeding on after default, 

20 

F. 

False return to certiorari, remedy for, 

232 
Feme covert, conviction of, 60 

, husband's goods not 

liable on, - - 178 

Filing conviction by Magistrate, 195 

»> ' ■ conclusive at Sessions, 202, 

206 
Fine, Vnust be, j udgiiicnt of, 1 53 

must be fixed, - 154 

-, distribution of, awarding, 169 
•, informer's share, 1 70 

Fines, accounting for, 1 82 

,noticeto persons entitled to, 183 

Fishing, conviction for, must be on 
complaint of owner, 79i 80 

« , information for, [36] 

Fhh, taking, how construed, 81 

Forcible entry, conviction for, must 

fix fine, - - 154 

, commitment for, ib. 

Foreign spirits, dealer in, - [113] 
Forfeiture, must be judgment of, 153 

See Fine, Penalty. 
Form, technical, not necessary in 
conviction, - 45,6 

■ ' , nor in judgment, 151 

, appellant relying on, conclud- 
ed, - - 206,8 
, provision, for want of, 47 
Forms, given by statute, use of, 47 

, what necessary in, 48 

— , where not sufficient, 172 

Former conviction, not necessary to 

negative, - 94 

, where defence, - 1 50 

, evidence of, - 195 

Game, 



im} 
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G. 

fBame, convictiqas for killing, &lc* 

^ P^ge [42], &c. 
■■ negativing quali^cations, 

: — r— , form of, [42] 

, evidence of ysiog eBgines to 

kill, - . . [52] 

(Giune-convictions, removal by cer- 

tiorarij - - 223 

■ ■ : ■ — ■■-, bond on, 224 

.- — , costs on, 236 



Crame, killing. See Gfi», Dog^ Grty^ 

kouudf Partridge. 
» , without certificate, 

[53] 
Game-keeper, what sufficient title, 

35 

Gaming, conviction for keeping table, 

[55] 
Gaol, county, commitment to, 185 

■ by Justices of li- 
berty, - - ib. 

General issue, plea of, 24S, 252 

Goods, levying. See Distress. 

, where not sufficient in juris* 

diction, - - 178 

, where sufficient for part of 

penalty, - 185 

r for one penalty 

only, - - ib. 

■ ■ of husband, on conviction of 

wife, - - 178 
Gveyhound,' dog called, 8ufficient|67 
, conviction for keeping 

and using, - [43] 

— . ^ several persons using, 

one offence, • 159 

Gun, keeping, not an offence, 72 
«— , using, must be for game, ib. 

■ ■ , evidence of intent, 

141 
See Hand-gun. 
Gun, using, together with dog, single 
offence, - • 158 

H^c^s eorjmSf removal by, 210 

' . " , where proper, ib. 

-r z , proceedings on, 211 

I ^. ' ■ p I wh^t removed by, it. 



Habeas eorpusyrttnm tO:, F9g« HI 
Hand-gun,- • - 73 

'. itpoi^g, vpt ^uiyaleat to 

using to keepj, - ib. 

Hand and s^l, ^OQvictioQ must be 

under, - 42, \7S 

. . ' . '■ .. .. ■ to warrant, ISfi 

.. to return of cer#to- 

rari, - - 227 

M^d labour, commitment for, 

192, [2ft] 
Hare, conviction for killing, [49] 
Hares, killing several in oao day, 

single offence, - 157 

Hawker and Pedlar, ^criptioa o^ 

69 

■ . 1 . ■ '■ one act does not 

make, • 70, 108, 145 

..... .;, Ti convictions for 

trading as, - [61], [63] 

Hides, conviction for Ituyiag, what 
must specify, - 8( 

Highways^ conviction of surveyor, 

[641 
Hound, insufficient description, 67 
House of Correction commitment 
to, - - 185, 190 

Husbai^d's goocfs pot liable o& con- 
viction of wife, • 178 

I.J. 
Imprisonment, wb^ jp^msa^ pu- 
nishment, • 183 
'■■ secondary to pay- 
ment, - 164, 183 
■ fer vfSLnt of distress, 

184 
• , time of, - 189 



■■ " ■ ' . ', discharge from, 19O 
See Cammitmef^. 

Iticome-tax, return of, evidence, 32 

Ipdict^i^nt, of cpnstable for not re- 
turning warrant, - 181 

Infoiinality, appeal dismissed for, 
fi^ai, - 205 

Informattoui necessary to found ccap 
victioh, 14y 57y 131 

■■■ ■ - by owner, IS, 79 

' ' in writing, - • 15 

— — — T-r— on oath, ? 15, 60 

■■ . ' — Justice, bound to pro- 
ceed on, • - 16 

InformatioD, 



1 K D B X. 



i^m 



I . r ^«. ».< 



Inrormation, stateiwetit of^ in contic- 
tibtt, - • Page 57 

-, day and year of, ib. 
'y what must contain^ U>. 
-, time and |>lac« of fact, 

61, 63 



" must be distinct from 

evidence, - - 135 

direct aad positive, 9^ 



I , offence, bow described 
in, • 65y &c. 

, defective not supplied 
by evidence, - 65 

■ ' ■, crinkinal agftinst Jus- 

tice, • - 254 

* ' , where granted, 

17, 127, 254 
■ ■ ■ -,wben moved for, 

255 
' ■ ' * ' ly 'ejc'cUlpAtory affida- 
vit by prosebtttor, - ib. 
-■ ' ' ■ ' , ^TOdecutoT of, must 
relinquish action, • ib, 

, costs of, t^* 

"'"' ■'■' , appearing to re- 
ceive jadgmient od« - 256 
Informer, naihe of, • 60 

' disqualified as witness, 

26, 60 
•, share of penalty to, 170 



Inn-keeper, conviction of, for sellini 
game, - [46] 

Intendment, where inadmissible, 

45,51,67 
Slec Jurkdiction. 
Intendment necessary, what, 52,53 
Intent, of statute, pursuing, 72 

— '' — , evidence of, 141, [52] 

Interest^ Justice disqualified by, 9 
■■ ■ • ■■ , witness disqualified by, 

26,60 
Joint offence, - 159, l60 
Judgment by default. Sec Default, 
.^ in^/on/er, where good, 132. 

■ ' in conviction, form of, 151 

■ ' must be in present tense, 

43 

■ must be certain, l62, 164 
' , what must contain, 151 

— ^i— — — of forfeiture, must be, 

153 



Judgment for sieveral penalties, 

Page 156, l6« 

— i ^ inust be certain as to o^ 

fence, - l62, l63 

— " ■ entire, - i6f 

• V — of corporal punishment,57 

""" > appeal from, how con- 

^trued, - 203 

' , appearing to receive, on 

information, - 256 

Jurisdiction of Justices, 

' as to place, 2, S 

' offence^ 4 

• • • time, - 12 



I ousted by claim *of 

right, - - II 

'• in exclusive franchise, 

5,6 
* , no intendment in fa- 

vour of, - - 52 

I conviction, how far evi- 
dence of, - - 245 
Jury, Justices in the situation of, 

\49 

Justice, jurisdiction of> • 2 

, residence of, - 7> 59 

>■ nexty - ik. ibm 

number of necessary, 7 

— — — , what may do out of county, 

2, S 
■ ■ for adjoining counties, 4 
■ of liberty, - 5 
■ of quorum^ - 5§ 
, credit given to, - 53 
, interested, cannot act, 9 • 
— , name and style, where ne- 
cessary to state, - 58, 13S 
— — — — assigned, unnecessary, 53 
, duty on information exhi- 
bited, - - l5 
' ■ '' on question of property, 

3fi 
————— to summon the party 
accused, - l6, 20 
to hear and state de- 
fence, - 22, 32, 150' 

— to apprize defendant of\ 

right of appeal, 202., 203 

' not to act where a par- 

ty, . - 9, l(y 

Justice, 



[134] 



INDEX- 



Justice, attachment again^tyfor acting 
where a party, - Page 9 

* , information against* See 

Iirformation, 

•j actions against^ 



246 
-y indemnity of, by statutes, ib. 

K. 

Keeping gun, not an offence, 72, 3 

'■ and using dog and gun on 

the same day, - 158 

■^— * lurcher, - 73 

Keep, use to, what, - t6. 

Killing, several hares in one day, 
single otfence, - 157 

King's Courts, Justices not compre- 
hended in, - 38 

Knowledge, where, must be averred, 

66 

" ' r, evidence oi^ what suf- 

ficient, - - 143 

L. 

Land-tax, conviction for refusing the 

office of assessor, - [661 

Levari facias, for penalty, 237 

— , for costs, - 235 

Levy. Sec Distress, 

' for costs, - 179 

Liberties, exclusive, when, 5 

■ commitment by Justices 
of, . - - 185 

Licence, void, whether protection to 
alehouse-keeper, - 37 
— — as hawker, by whom re- 
quired, '69 
Limitation of time, 12, 61, 63, 
— — (or conviction f 12,151 
— — for prosecution, ib. 

■ for appeal, - 203 
' of action against Justice, 

cScc. - - 248 

Little-Goe,conviction for insuring in, 

[71] 

Lottery-acts, convictions on, bad, 
' " for not stating con- 

tingency, - 76,77 

■ for not alledgi ng State 
Lottery, ,, . 67 

: — for uncertainty of 

place, . . 128 



Lottery-acts^ convictions onf, fcad, 

' • ■ for uncertainty of 

offence, - Page 161 

Lottery^ State, jurisdiction of in»- 
tices taken away in, - [73] 

Lottery, private, conviction for in- 
suring in, - [71] 

Lurcher, conviction for using, [49] 



M. 



53 



ih. 
146 



Magistrate, credit given to. 

See Justice, 
Malice not presumed^ •* 

Malt, conviction for wetting, 
' , corn making into, meaning of, 

147 

Mandamus to Justice to proceed, 16 
> ■ • I to issue sum- 
mons, - - 17 



- to ' Sessions, to receive s^ 

cond appeal, refused, 205 

■ ■ .to constable does not 

lie, - * 182 

Manor, reputation of, prevents pe- 
nalties for killing game, 34, 35 

— ■ lord of, not necessary to 
negative, - 93, [42] n. (c) 

Manufacturer, agreement to con- 
troul, - - 75 

-— — — — conviction of, for 
paying less wages than allowed 
by Justices, - [80] 

Master. See Manufacturer. 

Master, acting as Justice in his own 
case, - - 9, 10 

Minutes of conviction, sufficient in 
practice, - - 39 

Mitigation of penalty, - l67 

Mitigating penalty, form of, and 
award of costs out of, [29] 

Mitigated penalty and costs, warrant 
to levy, - - [13] 

N. 

Name and style of Justice, stating, 

in conviction - 58 

■ _. — in war- 
rant, - • 186, 187 

Name of offender, • 60 

of witness, • 110 

■ ■ of informer, - 60 

Naval 



INDEX. 
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Naval stores, embezzling, wbo may 
not act as Justice, .. Page 1 1 

Negative, proof of, - 29, 135 
Negative allegation, want of, not 
helped by judgment, - 87 

Negativing exceptions, rule as to, 85 

. generally, not sufficient, 

87 to 91 

— : ' in evidence, 135 

in adjudication^ 152 

' at the time of otfence, 

90 
^e intromittantf clause of, 5 

Next Justice, solo authority of, 

7, 58 
— — — -r — , where must be so de- 
scribed, - . - 59 
Next Sessions, means next after con- 
victiouy - - 203 
Night, negativing entry in, 91 
Notice, of appeal - 202 

■ second) after first waived, 

206 

appeal dismissed for want of, 

final - - 205 

■ oi certiorari, - 219 

■ of action against Justice, 249 

, by whom given, 251 

, form of, - ^ ib, 

, effect of at trial, 252 

Number of Justices requisite 7 

Numbers, where to be specified, 82 
— X evidence of^ precise, 140 



-0. 

Oath, evidence on, 

-, power to administer, 
averment of. 



111 
24 
111 
-, information on, where neces- 
sary, - - 15,20,60 
— : — in defendant's presence, 118 
Oaths, profane, must he specified in 
conviction for, - 74 
Obstructing Excise Officer, distinct 
penalty on each offender,, 16O 
Offence, what cognizable summarily, 

1 

' — \ , in what limits, - 4 

f strictness io describing,. 45, 

52, 74 
; description of, • 52 



Offence, description of, more particu- 
lar than statute, - Pages 74, 7^ 

'-. . circumstances im»- 

plied in, - . - 70 

time of, how alledged, 1 3-1 

— — must be prior to charge, ib^ 
' must be specific, 73 to 77 
as to sums, &c. 8^ 



proved, must be same as 

charged, • 141 

Offences, several or Joint, 156, I60 

■ several in one conviction, 

156 
Offender, name of,. - 60 

■ ■ described in information, 60, 

68 
— — , qualities of,, must be proved, 

135, 145 

■ descFibed by reference to in*- 

formation, where insufficient, 135 

Offenders,, several, where distinct 

penalties, - 159, I60 

Officer, obstructing, what must be 

stated in conviction for, 91» 2 

— , obstruction of, distinct of^ 

fence in each party,, - I60 

• — ^ , actions against, - 25/ 

— , indemnity of, ib, 259, 260 

, where liable, - 26# 

See Constable, 
Orchard, robbing,, conviction for,.to# 
general, - - 74 

Osder of Justices, difference be- 
tween, and conviction, - 9$ 
•, summons not necessary in, 961 
evidence need not be set out 
in, - - - 119 

— of detention, may be verbal, 

1^86 
of commitment, appeal against^ 

200 
of Sessions quashingconviction, 
effect of setting aside, - 206 
' confirming convic- 

tion, form of, • [27], [58] 
Ordnance stores, embezzling, who 
may not act as Justice in, 1 1 

Owner, complaint by, where neces- 
sary, - . 15, 59 
' ■ ■■ y where must appear, 

59> 79 
Pacem 



tisei 



INDEX. 



p. 

Pacem ctmtra^ not necessary, Page 46 
Pardon^ whether conviction remitted 
by, - - 238 

Parisfa-apprehticCy conviction for re- 
fusing, . [83] 
Parish, presumed co-ex tensive with 
township, - - 171 

— , poor bf^ penalty lo, ib, 

PaHshioners, where may be wit- 
nessed, - - 27 

^ where not, - ib. 

Particular, necessity of being so in 
charge, - - 45 

Partridge, conviction for selling, [46] 
Pawn-broker, convictions of, 
■■ for not exhibiting 

table of interest, - [87] 

■ ■ ■ for not having name 
over door, - [89] 

■■ for taking pledges 

of a child, - - ib, 

- • '-^ — for not giving 

duplicate, - - [91] 

■ for not giving note 

legibly written, - [94] 

■ for taking illegal 
interest, - [92], [9*] 

Paying money into Court by Justice, 

232 
Pedlar, see Hawker, 
Penalties, several or aggregate, 

156, &c. 
Penalty, pecutaiary,- quare, if com- 
prehended by " forfeitures and of- 
fences," - 198 
■ , must be judgment of, 153 
, when may be fixed, 38, l€6 
——, manner of awarding, 16O 

■ must be certain, 153 
- , distribution of, how specified, 

l64, 168 
, judgment, form of, when se- 
parate of ences, - 1162 
——, mitigation of, - I67 
, form of mitigating, [29] 
— — , tender of, - 194 
•^-*- ^ recbvery of, after affirmance, 

237 
- after death of party, 

238 






Place of offence, jurisdiction affected 

by, . - Page 4 

— ^— , mention of, iti information, 

63 
, in evidence^ 128 to 

131 

Plea, not allowed to conviction, 230 

Pleading, general issue by Justice, 

&c. - . 252 

Poor of parish, Aire of pensdty to, 

171 

of township, award of penalty 

to, bad, - - ih. 

Positive, charge 'must be, ^ 

Post-master, information against, for 

false certificate, - [gS] 

Practice, in drawing up conviction, 

52, 227 

— on removal of conviction, 

230 to 233 

' on recovery of costs, 233 

Precepts to constable, [7], [8] 

Precision, in quantities, sums, &c. 

140 

Presence of defendant, judgment 

without, where good, 20, 107 

, evidence must be giVen in, 

28 
, witness to be fe-Sworn in, 

118 

, presumption of, 1 14 

Present tense, what must be stated 
in, - - 43 

Presumption, how far made in fa- 
vour of conviction, - 52 
' of jurisdiction, may not 
be, - - tl&. 
■ of regularity of proceed- 

tb. S2 
— of guilty knowledge, 
evidence of, • - 143 

Presumptive evidence, 148, 145, 6 
Priority of jurisdiction, - 11 
Procedendo, - - 229 

Proceedings, regularity of, intended, 

52,9^ 
Process, out of K. B.^ after confir- 
mation, - - 237 
to the sheriff, not to con- 
stable, - - 238 
" by scire fbcitu for co^te, 235 

Process, 



ings, 



INDEX: 
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Process, by attachment for costs, 

Page 236 
Profane swearing, conviction for, 

[97] 

■ ■ , bad for 

not describing offender, 135 



oaths and. cutscs, must be 

specified, - 7S 

'- — ; need not be repeate<l, 

74 
Prohibition, on suggestion of title, 

37 
Property, question of, ousts jurisdic- 
tion, - - 11 
, colour of, sufficient, 11, 

34, &c. 

— ' , fictitious claim of, not 

available, . • .- 35 

Proviso, negativing, - 83, 85 



in separate clause, need not 

be negatived, - 94 

■ — ^^_-. unless incorporated 

with enacting clause, 86 

Punishment, conviction must fix, 

153, &c. 
■ must be precise and cer- 

tain, - - 164 

' alternative, bad, . ib, 

, in default of distress, 
need not be mentioned in convic- 
tion, . - - 160 
■■ ■ , corporal, form of judg- 
ment for, - '57 
: by whipping, I92, [20] 



Qualifications, negativing in charge, 

29,45 
, what must be nega- 
tived, - . 32, 45 

■ ■ , general rules as to, 

85 
*■■ in enacting clause, 

83, &c. 
— ' . ■ in separate, ' ' 86 

' , what unnecessary to 

negative, - , - 94 

■ instances, 83, •&€. 
^ ^ omission to negative 

in charge, not helped by evidence, 

90 



Qualifications, quare if negative 
proof of necessary, Pa<;e 135 

,^ttflpre, if adjudication 

must negative, - l52 

■ implied, or argumen- 
tative, need not be negatived, 93 

Quantity, precise, where necessary 
to alledgc, * - 82 

• ■■■, proof of, 140 

Quashing certiorari, quia improvide, 
&c. - - 229 

■' no costs on, 234 

■ return, - 227, 229 



order of Sessions, restores 

conviction quashed on appeal, 

206,, 8 

Quorum, Justice need npt be de- 
scribed of, - '59 

R. 

Recognizance, against future offence, 

175 
■ on appeal - 202 

on certiorari, 220, &c. 

, amount of, 222, [21] 

, how taken, ib, 

, return and filing, 223 

, proceedings on, for 

costs, 
' by estreat, 

234 
I ' ■ by sci, fa. 1^. 

■ ■ attachment, 

236 
■, not taken on game- 
convictions, - 223 
Record, conviction matter of, 38 
■ court of, Justices considered 
as, - - - 38, 9 
Regularity of proceedings, how far 
presumed, - - 52 
Release, on tender of penalty, 194 
Removal of conviction, - 212 
— — , proceedings after, 232 
-, appearance of defendant 
- • - i6. 



I i> ■ I W i 



on, 



I 



of goods by tenant, convic- 
tions for aiding in, [98], &c. 
' " ■ " ■ orders for the 
like,^ - - ib. 

offence where goods 
- - 5 



■*-• 



found, 
9 o 



Rent, 



(138] 
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Rent, rcnioval of goocis to avoid 
payment of, - Page 98 

See Removal of Goods, 
Replevin, lies not for goods distrain- 
ed for penalty, - 179 

■ , attachment for suing, 180 

Reserving special case oif conviction, 

232 
Return, constable's, of warrant, 181 

, of no distress, [14] 

r-. Justice's, to Certiorari^ 225 

' ■ ' , how enforced, 226* 



, manner of, 22,67',[26] 

, .filing, 227, 232 

— , variance from writ, 

229 

, quashing, 227, ?29 

■ , laUe, remedy for, 232 

'Revenue laws, recognizance by, 175 

Right, claim of, where good defence, 

33 

, fictitious - 35 
Robbing orchard, conviction for, too 

general, - -. 74 

Rogue, commitment as, must contain 

conviction, - - 188 

— — , playing at bowls does not. 

consUtute; - 85,110 



, and vagabond, conviction as, 
for being found with engines for 
destroying game, - [105] 

, incorrigible, conviction of 

by sessions, - [108] 

"' ■ ' , indictment of, after 

former conviction, l^^9] 

S. 
Sacks,* conviction for using unlaw- 
ful, - - [35] 
Sale of goods distrained, ISl, [nl 
, lime- for, - ib. 



— — by servant, evidence against 
master, - 142, 225 

— by feme coxcrt^ sec Feme Coiert. 
— , several actsot in one day, where 
bingle ottence, - 158 

•, where several offences, ib. 



Salt, duties, who may not act as 

Justice in, - - 11 

Scienter, positive averment of, 66 

Scire Fwas^ for costs oh conviction 

removed, - ' ' • 235 



Scire Facias^ for penalty by execu- 
tors, • F&ge 238 
Seal, Justice's, to conviction, 42, 

176 

^ to warrant, • 18(5 

, to return to certiorari^ 

m 

Separate jurisdiction, - 5,6 

— ^ penalties, 157 to 159 

Servant, sale by, evidence of sale by 
master, - 142, 225 
, act of evidence against mas- 
ter, - - 142, 144 
Service of summons, where must be 
personal, - - 18 
■ where leaving at house 
sufficient, - - 19 

— — where delivery of cc^jr 

sufficient, - • t^. 

'• — — — ; where most be 

proved, - 20, 105 
• where stated in con- 
viction, - 16. 

, form of stating, - 57 

Sessions, ajppeal to, « 203 

' next^ meaning of, ih. 



' can only notice conviction 
filed by Justice, - 208 

, power of adjourning, 206 

— , mandanfus to receive second 
appeal refused, - 205 



', order of, confirming convict 

tion, - [27], [58] 

>, quashing convic* 



tion, effect of setting aside, 20£, 8 

, certiorari to, - ^24] 

■ return of, [26] 

, costs by, - aQ9»[27] 



Several acts, where single oflence, 

157, &c. 
■ ■ . where several, U, 



I 



oflfenders, joint or separate 

penalties, - 159» &c. 

Sheriif, process where directed to, 

238 
Skins, see Mides. 
Special icase, reserved on conviction, 

232 
S^age^coach, conviction of driver, 

- — rri«I 

^ of owner. 

Statute, 



INDEX. 
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Statate, pursuing words of wlierc not 

sufficient, - ' Page 67, 75 

' instances, 72 



, intent of, wijcre to be pur- 
sued in describing offence, 7g 
s forms given by, use of, 47 



Statutiy contra formam does not help, 

44,93 
Still, conviction for concealed, l63 
bad for uncertainty 

of place, - 130 

■ bad for uncertainty 

of time, - 131 



-, several implements of, single 
offence, - - "ib. 

Strictness in construing convictions, 

5&, &c. 
• ■ in description of offence, 

67 
Style of Justice, in conviction, 38 

■ in warrant, 186, J 
— • unnecessary to say tttsigned, 58 
Summary jurisdiction, n -1 
— ; — ■ ousted where 

property in question, - 11 
Summons, to party, issuing, l6; 17 

■ ' ' ■, necessity of, * ib. !20 

■ , direction, form, and re- 
quisites, - 17, 18 

must contain sufficient 

charge, - - 78 

—7—-, service of, see Service. 

■ ■ , necessity of stating in con- 
viction, ' " 96 

■ 1 ' ■ , form of stating, 57 



— — , whether sufficient to aU 
ledge jgenerally, - 104 

,' if appears irregular, fatal, 

105 



, service of, when necessary 
to state proof' of, - 105 

— '• 'j form of, to party, [7] 

to witness, [8] 



, precepts for, to qonstable. 

Sums, where necessary^o specify, 82 
Sunday, exercising trade on, 158 
, warrant for penalty, cannot 
be executed on, - 192 

Superfluous statement, see Surplusage, 
SupersedeaSf how far certiorari ope- 
rates as, • - 225 



Surplusage, does not vitiate, Page 48 

, what is, • 49 

', impossible date rejected 
as, . . 49 

■ , charge of fact notpenaJ, 

rejected as, - - ig3 

Swearing! see Oath, Profane Swear" 
ing. ' 

T. 
Taking fish, where nieans stealing, 
see Fisk. 

Tender of penalty, action for deten- 
tion after, - 194 
— of amends, - >2f52 
Tense, present, where necessary, 43 
Time, limitation of, « 12 
' . v how reckoned, - 13 

, offence, proof of, 131, 132 

, statement of in conviction, see 

Date, 
— , Justice bound to grant, 22, 

150 
Title, claim of, where defence, ^3 

- — ■ , fictitious, 34 

Tolls, conviction for not accounting 
must specify suras, «- 82 

Toll-gate keeper, convictions of, 

[117] 
Township, poor of, award of penalty 
to, bad, • - 171 

■ where presumed co-exten- 
sive with parish, - 4b, 
Trade, exercising on Sunday, 158 
" several acts, one offence, ib. 
Trees, conviction for cutting must 
specify number, - 82 

, conviction for destroying, [IO9] 

Trespass, action of, against Justice, 

247 
" for committing, where suf- 
ficient distress, - 1 84 
'— — — , where taken away, 246' 
' '■ ' , action against constabK*, 
for detaining after tender, 194 

V. U. 

Vagabond, see Rogue, 
Variance between conviction and 
copy, - • 40 

— '-^ I ■ .. effect of, 206, 

209 
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Variance between certiorari SLud pro- 
ceedings returned, Page 229 

Vill, poor of, award of penalty to, 

171 

— presumed co-extensive with pa- 
rish, where, - t6. 

Uncertainty, fault in conviction, 44. 

82, ct, seq 

Under-sheriff, attachment against tor 
replevying goods taken tor penalty. 

180 

Unlaufiilfy, omission qf, where mate- 
rial, - - 47 

Unlawful, allegation of, does not 
help, - - . • 4'4 

Using gun, intent ipust be stated, 72 

Use to keep, " having" not equiva- 
lent to, . . 73 

Ubual meaning of words, 147 

W. 

Wages, agreement to raise, must be 
specified, - 75 

■■ ■ . ■ , conviction for giving too 
little, - [83] 

Warrant to apprehend, to answer, 

> [38] 

■■ ■ of commitment, 185, [l6], 

[17] 
must be in wrUing, 1-85 

*— , direction of, 186 



f , name and stile of Justices, 

' ib» 
■ ■ ■ ■ must specify cause, 187 

— aiiedge conviction, 

188, 189, &c. 
■ , where must aUedge want 
of distress, - - 189. 

■ '■ must specify time and con- 
dition of discharge, - 190 

, conclusions of, ipo, 191 , 

^ - of distress,. 177, [1^]» ^c» 

[60] 
I I for costs^ [14] 



Warrant, execution of. 

__, of distress. Page 

-177 
of commitment, 

192 
. where defendant 

already Vn custody, - ib. 

' ■ out of jurisdic- 

tion, - - 178 

■ . on Sunday, bad, 

192 



— backed by Justice of an- 
other county, - 178 

— — , how long in force, 103 

, return of, 181 

,bow^ enforced, ik, 

■ , of no distress, 

[14], [15] 
, constable protected by, 

; ' . . ' .259 

, demand of, - ib, 

VVife, may, be convicted alone, 60 

■ " , sale, by, sufficient to convict, ib. 

SeeMti^baneT, Feme Covert. 
Witness, who may be, 26, et seq, 

informer, 26^ 110 

— , compelling attendance^ 23 

— — , summons of, - [8] 

, examination of, 54, 2S 

— ' o^ in defend- 
ant's presence, . . lis 



>, name of, where .must be 
stated, " - 110 

Wood^ conviction for destroying, 
' see Treei. 

*— ^ — ', having unlawfully in posses- 
sion, - ^ - [109] 

Woollen-trade, who may not act as 
Justice concei;ning, 11 

Writing, complaint in, - 80 

Writ of error, none lies on convic- 
tion, ... 82 

Writ of certiorari^ see Habeas Corpys^ 
Certiorari^ • [23], [24] 
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